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ABSTRACT

The private sector has played and continues to play a decisive role in the shaping of 

policy-making concerning knowledge-based goods. The result is an unequal battle between 

access to knowledge and enclosure favouring the latter over the former. Such an unbalanced 

scenario  chiefly  affects  the  South,  but  has  implications  for  the  public  everywhere.  The 

Development  Agenda  being  proposed  for  adoption  by  the  World  Intellectual  Property 

Organization  (WIPO),  and  which  has  been  advocated  for  and  designed  by  developing 

countries  governments  in  collaboration  with  a  coalition  of  governments,  academics,  civil 

society and public interest NGOs from both North and South, is the latest attempt to bring a 

balance to this scenario. However, the Development Agenda is encountering opposition and 

despite the unique nature of the coalition backing it, the outcome is uncertain.
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INTRODUCTION

“Man is born free; and everywhere he is in chains.”

(J. J. Rousseau, 'The Social Contract')1

The  so  called  'intellectual  property  rights'  (IPRs)2 directly  and  indirectly  affect 

contemporary life  in  an ever  increasing manner:  from the use of  a  personal  computer  to 

pressing the button of a lift; from listening to music to sending a post card; from taking a 

medicine to reading a book, from talking on a mobile to planting a seed3, and so on. In a 

certain country, even the simple click of a computer mouse4 or swallowing a pill5 could be 

restricted by IPRs.

One may argue that this  legal  monopoly – which intellectual  property (IP) is  – if 

properly applied and balanced, may help spur innovation and creativity; promoting, moreover, 

social, economic, and cultural welfare. On the other hand, one may call to the attention that IP 

can also have the opposite effect by hampering follow-on innovation and preventing access to 

information, knowledge, and technology, affecting not only the North, but mainly the South.

In order to assess this controversy, and in view of the restricted length of this thesis, 

added to the convenience of didactics, the present author analyses in a chart-like summary 

form6 the evolution of IP policy-making, since the 1970's to the present. Although not all 
1 2003, p. 181.
2 For a discussion on the misuse of the term 'intellectual property', see Stallman 2002; 2004.
3 Shiva 2005.
4 US patent no. 5,960,411, “method and system for placing a purchase order via a communications network”, 

commonly known as the '1-click patent'.
5 US patent no. 3,418,999, “method of swallowing a pill”.
6 Refer to page 50-59.
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documents and events since then are presently discussed, it is believed that the most relevant 

ones have been tabled. Moreover, it should be stressed that despite the evolution of IP policy-

making being presented in a chart-like form – as mentioned, just for didactic reasons – its 

content is highly relevant to the present discussion and should not be regarded as a secondary 

source of information, therefore being strongly advised that it be read  both before the first 

chapter,  as  a  contextualising  introduction,  and  again,  concurrently  with  the following 

chapters, when indicated.

Both the sways of the North and the South, with a not seldom predominance of the 

former,  as  well  as  the  “real  and  direct influence”7 of  industry-centred  NGOs  aimed  at 

protecting IP and influencing the shaping of IP policy-making towards their private parties' 

interests, are evidenced. Moreover, the constant increase in the past ten years or so of the 

participation  and  awareness  of  consumer  groups, academes,  and  civil  society  and  public 

interest  NGOs  from  an  ever  wider  range  of  origins  and  interests  are  also  taken  into 

consideration.

Furthermore, while not losing sight of the past and current global scenario, the present 

thesis delineates the role of the Development Agenda proposed by the now called “Group of 

Friends  of  Development”8 in  the  2004  World  Intellectual  Property  Organization  (WIPO) 

General Assembly in stressing the importance of WIPO as a United Nation’s (UN) specialised 

agency,  in  “promoting  creative  intellectual  activity  and  (…)  facilitating  the  transfer  of 

technology  (…)  to  the  developing  countries  in  order  to  accelerate  economic,  social  and 

cultural development…”.9

7 Bogsch 1992, p. 90.
8 Argentina, Bolivia, Brazil, Cuba, the Dominican Republic, Ecuador, Egypt, Iran, Kenya, Peru, Sierra Leone, 

South Africa, Tanzania, and Venezuela.
9 WIPO 1974, art. 1.
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Moreover,  in  order  to  enhance  the  feasibility  of  successfully  implementing  the 

Development Agenda, and taking into account some restraints of movement that it is, and 

may face,  the present author advocates a  coordinated network of cooperation between (i) 

governments,  (ii)  inter-governmental  organizations  (IGOs),  (iii)  academics,  and  (iv) 

consumer- and public-interest non-governmental organizations (NGOs), both from the South 

and the North, all willing to bring a meaningful development dimension within WIPO.
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1. THE NEED FOR DEVELOPMENT AND ITS LINK WITH ACCESS TO KNOWLEDGE

Nowadays, it is generally accepted that market forces do not necessarily balance the 

market solely by themselves,10 therefore intervention and restriction on liberty is need as far 

as it does not prejudice the society as a whole. When it comes to “knowledge-based” goods, 

its unique and intrinsic nature of non-scarcity and non-rivalness creates a phenomenon called 

by some theorists as market failure11. As a response to this failure and under this theory lies 

the justification for  the  so-called IP system, which  is  intended to  bring  a  balance to  the 

scenario, by restricting the general rule of liberty12 – and of the desired however Utopian free 

market.

Thus,  this  restriction  on  liberty  is  exceptionally  allowed  by  the  State  on  the 

expectation that  profits  would foster  innovation13 to the greater benefit  of  society.  In this 

sense, the intellectual production, whereas in the industrial or in the artistic field, shall be 

directed, above all, to the sustainable development of society as a whole, rather than to any 

myopic desire that may arise from some owners.14 15

Having made this brief introduction on the link of restricting the rule of liberty in 

order to regulate the market, with the expectation that this exceptional restriction would spur 
10 The justification for the existence of Law is indeed to provide for solutions to conflicts arising from human 

(and consequently their businesses) activities, therefore the need for at least a minimum intervention.
11 The market failure theory lies beyond the scope of this theses; for a further discussion, see Reichman 2003.
12 The US Supreme Court reaffirms this proposition: “... a patent is an exception to the general rule against 

monopolies and to the right  to access to a free and open market.”,  in  Precision Instrument Mfg. Co. v. 
Automotive Maintenance Machinery, 324 U.S. 806 (1945).

13 The meaning of innovation here should be taken in its broad sense, i.e. to include not only industrial but also 
artistic productions.

14 In this regard, the US Supreme Court understands: “this court has consistently held that the primary purpose 
of (...) patent laws is not the creation of private fortunes for the owners of patents, but is 'to promote the 
progress of science and the useful arts' ...”  in Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 
U.S. 502 (1917).

15 See also the statement of India in the first IIM: WIPO 2005i, p. 40.
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innovation  and  sustainable  development,  we  now  assess  the  importance  of  access  to 

knowledge and technology for development, and offer evidence that strong IP rules are not a 

solution.

1.1 WHY ACCESS TO KNOWLEDGE AND TECHNOLOGY IS IMPORTANT

As mentioned in the introduction of this work, practically everything surrounding us is 

somehow directly or indirectly protected by or linked with the so-called IP-related rights.16 As 

a consequence, humanity is more and more dependent on these knowledge-based goods.

Accordingly, for the amount of resources encapsulated within knowledge goods, they 

serve as powerful tools that can be used for (a) controlling users of these goods, e.g. by setting 

technology standards and later on locking up these same users and/or blocking competition by 

preventing others from using the same, or sometimes even a similar, proprietary model,17 or in 

the contrary (b) for promoting technological, economic, social, and cultural progresses, like 

for instance open-collaborative models, such as free/libre open source software.18

However, if we analyse the present time by contextualising it with the past, we may 

observe that humanity uses information and knowledge as a learning process, always building 

upon previous knowledge through a healthy imitation process.19 Thus, while not allowing free 

riding, there should be sought a balance such that we do not unduly lock up knowledge or 

16 Just to mention some other examples that are normally not realised, in many cases the fiber or component 
from which our clothes are made are protected by IPRs; embedded software is present in almost all everyday-
life product we use; the food we eat is becoming more and more genetically modified – and also protected, 
and so on.

17 For a  current  European  competition  case  involving  Microsoft,  see 
<http://www.bepress.com/ev/vol2/iss2/art4/> (accessed 13 Feb. 2005).

18 While one of the examples given is proprietary, and the other based on an open-collaborative model, it does 
not  necessarily  mean  that  a  traditional  IP  right  cannot  be  used  as  means  for  promoting  sustainable 
development. See Moniz & Cerdeira 2004, and Moniz 2005.

19 Dutfield & Suthersanen 2004a, pp. 390-1.
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prevent fair sound competition.20

1.2 WHY STRONG IP RULES ARE NOT A SOLUTION

Intellectual property policy-making should be about striking a balance between access 

to knowledge and enclosure. But where the balance should be struck is not just a matter of 

economic calculation but political and economic interests. In the current scenario, on the one 

hand we have the United States (US) government, which perceives universal high levels of IP 

protection to further its national interests, arguing that it “fundamentally believes that strong 

intellectual property protection is beneficial to the economic development of all countries”, 

and that “... WIPO already has had a robust 'development agenda' in all of its work for a long 

time,  delivering high-quality  development  activities  to  Member States  ...”.21 On the  other 

hand, recent studies continue to evidence that  “[t]ighter intellectual property rights raise the 

price  of  technology  transfer,  and  risk  blocking  developing  countries  out  of  the  dynamic 

knowledge sector ...”22,  and that IPRs  “can go too far, hampering rather than encouraging 

innovation and unfairly redistributing the ownership of knowledge.”23

While it is understood that IP rules may foster innovation and creativity, and therefore 

development,24 it may also pose high costs to innovation, creativity, competition, and to the 

base of the pyramid: society.25 Therefore, any stone-written statement in the direction of IP 

being beneficial  or negative,  without any further consideration to,  inter alia,  the level  of 
20 In this sense is a US Supreme Court decision: “... the federal patent laws have embodied a careful balance 

between the need to promote innovation and the recognition that imitation and refinement through imitation 
are both necessary to invention itself and the very lifeblood of a competitive economy.” Bonito Boats, Inc. v. 
Thunder Craft Boats, Inc., 489 U.S. 141 (1989).

21 WIPO 2005d, pp. 2-3.
22 UNDP 1999, p. 68.
23 UNDP 2001, pp. 103-5.
24 We acknowledge that IP rules are not the only means to seek development, but just another one amongst 

many others. However, this is not a reason to diminish its potential to promote sustainable development, but 
rather, to use its full potential to the benefit of society.

25 Geist 2004a, 2004b, Okediji 2004, Maskus & Reichman 2004, Drahos 2002, Boyle 2004, 2005a, 2005b.
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protection, which rights are granted, the way in which they are exercised, and the role they 

have in public policy, is, in its essence, partial.26

Bringing some facts to the table, despite knowing that royalties are not a barrier in 

themselves, but rather a part of the transaction, i.e. simply the price to be paid for technology 

transfer, it is known that 97% of patents worldwide are held in developed countries, whilst 

80% of patents in developing countries also belong to owners of the rich countries27 – which 

leaves developing countries with less than 1% of the patents in the world. Thus, in view of 

these clear and embarrassing figures, the present author questions whether the IP system, as it 

is applied nowadays, promotes a real transfer of technology and doubts that the asymmetrical 

and increasing flow of royalties from the South to  the North is  followed by an effective 

transfer of technology.

In a study commissioned by WIPO regarding the copyright industry in the Mercosur 

countries28 and Chile, it  was proved that in 1998 there was a US$ 5 billion deficit in the 

foreign trade balance of this group of countries regarding the copyright industry.29 Moreover, 

these economic consequences were not the only burden evidenced by the study. It raised the 

problem of high prices as a consequence of IP protection,  which, according to the study, 

served as an incentive for the illegal trade in IP goods, once the population could not afford to 

buy the highly-priced protected goods. And the study concluded by advising that as important 

as combating the illegal market is to expand the legal market by regulating the high prices. 

Otherwise the effect of combating illegal trade would be to actually see a great number of 

26 Likewise, see the Argentinian declaration at the 2004 WIPO General Assembly: WIPO 2004b, p. 36.
27 UNDP 1999, p. 68.
28 Regional group comprised by Brazil, Argentina, Paraguay, and Uruguay.
29 WIPO 2000?, p. 17. It is interesting to see that not only developing countries suffer great losses with royalty 

flows, but also some developed countries with small copyright industry: see Drahos with Braithwaite 2002, 
p. 11.
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persons deprived from their 'informal' – and only – jobs30, which would represent a significant 

social loss. Interestingly enough, a 1997 study from UNCTAD, also commissioned by WIPO, 

when analysing  the  implementation of  TRIPs and its  relationship with counterfeit  goods, 

concluded that  “direct  losses in  employment  and wages  must  be considered as  economic 

costs.”31

Moreover, besides the economic and social costs described above, a former president 

of the Licensing Executives Society (LES)32 has declared that the hypothesis linking increased 

IP protection to technology transfer and investment flows for developing countries “has not 

by any means been proven. It is one that we in LES wish to accept because it is one that we 

consider attractive.”33

Thus, as evidenced above strong IP rules are not a solution basically because, besides 

unduly restricting access to knowledge, technology, and culture,34 therefore preventing rather 

than fostering socio, economic, and technological development, the link between stronger IP 

protection and a significant increase in the transfer of technology has not been proven; rather, 

that  it  has  been  used  as  means for  sending  considerable amounts  of  royalties  to  a  few 

developed countries.35

30 WIPO 2000?, p. 43.
31 UNCTAD 1997, p. 2.
32 As originally established in the US, in 1965, now LES US&Canada “... is a professional society comprised of 

over 6,000 members engaged in the transfer, use, development, manufacture and marketing of intellectual 
property.” <http://www.usa-canada.les.org/aboutus/> (accessed 28 Jun. 2005).

33 Sell 1998, pp. 221-2. See also the economic studies of Penrose 1973, p. 783.
34 For restrictions on access imposed by copyright and related rights, see <http://www.eff.org/>.
35 See also studies from the UK CIPR, UNDP, UNCTAD: see pages 51-4.
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2.  ORIGINS AND EVOLUTION OF THE BATTLE BETWEEN ACCESS TO KNOWLEDGE AND 

ENCLOSURE

Having briefly  shown in the previous  chapter  both sides  of  the same coin,  which 

roughly summarises the current situation, the present author goes back in time to evidence 

that the issue at stake besides not being recent, does not solely concern disputes between the 

North and the South but rather, over control of knowledge, independently of the level of 

development – although agreeing that when the South is involved the situation may be much 

more critical.

2.1 “WORDS MAY HAVE GREAT INFLUENCE UPON MINDS”

In  order  to  evidence one of the strategies used to convince persons to respect  the 

claims of  ownership over  knowledge,  we draw the  reader's  attention  to  the  aftermath  of 

French Revolution, the first time that the term 'property' was ever used in a statute to identify 

the so-called 'intellectual property' system.

One year before the 1791 French patent bill, when presenting it to the Constitutional 

Assembly,  it  was paradoxically argued that 'thought'  is a “genuine property” of man and, 

therefore,  “invention  (...)  is  a  primary  property,  while  all  other  property  is  merely 

conventional ...”.36 If it is so primary, why do we have, in the first place, to conventionalise 

and pass bills, then? As a renowned economist has commented, “in deliberate insincerity” the 

reporters of the bill “'construed the artificial theory of the property rights of the inventor' as 

36 Machlup & Penrose 1950, p. 11.
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part of the rights of man.” And the same economist continues by saying that  “those who 

started using the word property in connection with inventions had a very definite purpose in 

mind: they wanted to substitute a word with a respectable connotation, 'property', for a word 

that  had  an  unpleasant  ring,  'privilege'.”37 It  seems  to  us  that  the  revolutionaries  had 

inadvertently introduced authoritarianism with their apparently democratic principles.

Furthermore,  it  is  worth  mentioning  the  strategy  used  in  1843  when  the  French 

Chambers considered a new patent law: “[t]o insert  the word property is  not  a  matter  of 

indifference, because words may have great influence upon minds, ..., the ordinary person 

will respect the invention of his neighbor if he is convinced that it is property, if the law 

proclaims it so.”38

As  is  further  revealed  in  this  work,  similar  rhetorical  strategies  like  the  above-

mentioned were and still  are  being  used  to  influence and convince  the general  public  to 

respect claims of ownership over knowledge.

2.2 ABOLITIONISM ERA

Having said that,  during the 19th century took place perhaps the first  considerable 

battle, or re-action to the over-restrictions imposed by patent laws, with public global critics 

mainly from social thinkers, economists, and government. In this regard, committees of the 

English Parliament and royal commissions have studied the impact of the patent system, and 

after receiving testimonies that were so damaging to the patent regime, “... leading statesmen 

37 Machlup & Penrose 1950, pp. 16-17. The term 'privilege' was used to indicate discretionary privileges and 
monopolies granted by the Crown. See Vishwas. Also Nard & Morriss 2004, pp. 30-47. And Hulme 1897.

38 Machlup & Penrose 1950, pp. 16-17.
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in the two houses of Parliament proposed the complete abolition of patent protection.”39 In 

Germany,  “economists  were  almost  unanimous  in  the  condemnation  of  the  system  (...), 

recommending reform or abolition ...”,40 while Prussia and Switzerland, the latter for several 

times, rejected the adoption of patent laws, whereas Holland in 1869 repealed it.41

2.3 BIRTH OF THE PRIVATE-INTEREST NGOS

Nevertheless,  this  re-action would not  last  long.  With the use of quite  remarkable 

techniques of propaganda for the time,  i.e. last quarter of the 19th century, advocates of the 

patent  system  organised  new  societies  for  patent  protection,  drafted  resolutions  and 

distributed  them  to  the  daily  press,  sent  speakers  to  professional  and  trade  association 

meetings,  submitted  petitions  to  governments  and  legislatures,  and  even  arranged  public 

competitions  with  prizes  for  the  best  papers  in  defence  of  the  patent  system42;  the  most 

significant results of these strategies being the Paris and Berne Conventions43, the first step in 

harmonising  the  patent  and  copyright  systems,  although  there  being  no  provisions  on 

enforcement.44

These decisive interventions were, and still are, mainly put forward by the then newly 

formed private-interest NGOs: the International Literary and Artistic Association (ALAI  – 

French acronym)45, the  International Association for the Protection of Intellectual Property 

39 The House of Lords then passed a reform bill  providing for a reduction of patent protection to 7 years, 
strictest examination, forfeit of patents not worked after 2 years, and compulsory licensing. See Machlup & 
Penrose 1950, pp. 3-6.

40 The 1877 German Bill provided for exceptions to patentability: food and medicines (preventing foreigners 
from taking the German market) were not patentable. Moreover, there were already at that time provisions on 
public order and morality. Machlup & Penrose 1950, pp. 1 and 3-6.

41 Holland abolished it from 1869 to 1912. Machlup & Penrose 1950, pp. 1 and 3-6.
42 Machlup & Penrose  1950, pp. 5-6. While the patent system is given as an example of the shaping of the 

policy-making of knowledge goods, similar measures were taken by copyright advocates.
43 A few years later BIRPI, an international office, was created to administer both Conventions. See footnote 

62.
44 In this regard, see our further analysis of TRIPs, pp. 22-5 and 30-1.
45 From its inception ALAI's main objective was “the creation of an international agreement aimed at protecting 
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(AIPPI – French acronym), the International Federation of Intellectual Property Attorneys 

(FICPI–  French  acronym),  and  the  International  Chamber  of  Commerce  (ICC).46 The 

influences were and remain so great that “it was AIPPI that prepared the reform proposals”47 

until and including the 1958 Revision Conference of the Paris Convention, “... and on certain 

points  the  Conference  actually  literally  adopted  the  wording  used  in  the  wishes  that  the 

Association had submitted ...”.48

2.4 NEGLECTED COSTS OF THE IP REGIME AND LIMITATIONS OF ACCESS TO KNOWLEDGE

In  1958,  within  the  national  level,  the  US  Senate  commissioned  studies  which 

evidenced several neglected costs of the so-called IP regime,49 and in the international fora, in 

the 1961 Second Committee of the UN General Assembly, abuses and misuses of the system 

were raised by the (draft) “Brazilian Resolution”, which expressed serious concerns on the 

frequent  limitations  of  “access  to  knowledge”  caused  by  the  patent  system  and  related 

arrangements,  urging a  reconciliation of  the  claims of  patent  holders  with  the needs  and 

requirements for economic development, in order to eliminate the distortions that may arise 

from the system.50

Indeed,  it  is  interesting  to  observe  that  both  above-mentioned  documents 

literary and artistic copyright.” Nowadays, ALAI has “strong links with WIPO” and “privileged relationships 
with international authorities”. See Bogsch 1992, p. 517, and <http://www.alai.org/index-a.php> (accessed 
01 Apr. 2005).

46 Bogsch 1992, pp. 89-90 and 515-18. See Siemsen 1997, pp. 494 and 496; Clark 1997, pp. 481-6; Gaultier 
1997,  pp.  41-2,  51,  72  and  93;  and  Musungu  &  Dutfield  2003,  p.  14.  See  also  AIPPI  1997, 
<http://www.ficpi.org/> and <http://www.iccwbo.org/> (both accessed 02 Apr. 2005). It is worth mentioning 
the creation, in 1897, of the American Intellectual Property Law Association (AIPLA), which has the same 
objectives, in the US, of the three above-mentioned. See <http://www.aipla.org/> (accessed 02 Apr. 2005). 
Today the International Intellectual Property Alliance (IIPA) and the Intellectual Property Committee (IPC) 
also represent a considerable influence.

47 Clark 1997, 481.
48 This refers to the 1897-1900 Brussels Revision Conference of the Paris Convention. See Gaultier 1997, pp. 

41-2, 51, 72, and 93.
49 Machlup 1958.
50 UN 1961a and 1961b.
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independently came up with some identical conclusions51, demonstrating that it is not only a 

North-South problem.

Furthermore, besides the general conclusions of the mentioned documents regarding 

the costs of the IP system, different commissions have been set in the US, and in Brazil in 

order to study the specific case of abuses of legal monopolies in the pharmaceutical field. And 

once again the conclusions that have arisen in different countries, from independent analysis, 

were  quite  similar.  In  the  US,  despite  the  Kefauver  Commission  having  found  that  the 

pharmaceutical industry was making excessive profits by abusing their patent and trade mark 

rights at the expense of consumers, added the fact that “... these companies were spending 

more money on sales promotion than on research, (...) the attempts to introduce legislation to 

drastically weaken patent rights failed ...”.52 In Brazil in the 1963 final report of a special 

Parliamentary Inquiry Commission, which was set in 1961 to specifically analyse the abuses 

of patent monopolies owned by pharmaceutical multinational corporations in that country, 

there was even the proposal for Brazil’s withdrawal from the Paris Convention,53 and indeed 

in 1969 Brazil passed a law excluding pharmaceutical products and processes from the scope 

of patentability.54

Thus, as it  can be seen, costs of the IP regime could not be simply ignored when 

independent studies undertaken by countries of the South and the North were evidencing such 

abuses.

51 While  in  the  US  Senate  it  was  stated  that  patents  were  frequently  claimed “not  to  work  the  patented 
invention,  but  to  keep  others  from working  it”,  thus  restricting  access (Machlup  1958,  pp.  11-12),  the 
Brazilian Resolution argued that “... in certain cases patents [were] requested by non-nationals without any 
intention of manufacturing locally the patented product or of applying the new technique, thus restricting the 
field open to local initiative and industry” (UN 1961a).

52 Dutfield 2003, p. 120.
53 Menescal 2004, p. 35.
54 See <http://www.inpi.gov.br/> (accessed 28 Jun. 2005).

20

http://www.inpi.gov.br/


2.5 THE STILLBIRTH

Notwithstanding the concerns and clear evidences of the malfunctioning of the system, 

as evidenced in the previous sub-chapter, another battle in the chain of actions and reactions 

soon ensued: private-interest IP advocates55 initiated their activities to annihilate the Brazilian 

Resolution and any other “peaceful revolution”.56 Once the majority of countries from the 

South in the UN57 came to see the Brazilian Resolution as a spark that could trigger a chain 

reaction, discussions within the UN became too dangerous to some developed countries with 

particular private interests in spreading IP protection all over the world..

In this regard, the 1964 Report58 prepared as per the Brazilian Resolution, produced by 

the Secretary-General under heavy influence from private-interest  NGOs such as ICC and 

AIPPI, became a tribute to the patent system,59 rather than legitimising changes put on the 

table  by  developing  countries  –  the private-interest  IP  advocates  were  improving  their 

influence skills.

And what could have been a crucial step towards bringing a balance to the IP system 

was nearly annihilated after its first breath.

2.6 “HEAD[ING] OFF ANY ATTEMPT BY OUTSIDERS”

In order to “head off any attempt by outsiders”, such as bodies of the UN, and with the 

55 Mainly academics, patent attorneys, patent directors of multinational corporations. See Menescal 2004, p. 17.
56 Ladas, Stephen 1964, 'Summary of and Commentary on the Report of the Secretary-General of the UN on the 

Role of Patents in the Transfer of Technology to under-developed Countries',  in AIPPI 1964, p. 209, apud 
Menescal 2004, p. 16.

57 See chapter 2.1.
58 UN 1964.
59 Anderfelt 1971, pp. 171-218; Menescal 2004, p. 38, and UN 1964.

21



intention  to  transform  its  predecessor,  the  International  Bureaus  for  the  Protection  of 

Intellectual Property (BIRPI – French acronym)60, from a “... developed country club into an 

organisation with a multilateral character that could attract developing countries ...”,61 in 1967 

WIPO was created.62 Although the role of the private-interest NGOs was changed, they kept 

their “close cooperation”63 with WIPO. Indeed, a member of honour of AIPPI “... became 

Director of BIRPI in 1963 and later Director-General of the newly formed [WIPO] ...”.64 

2.7 SHIFT TOWARDS SAFEGUARDING THE PUBLIC INTEREST: FRUSTRATED ATTEMPT OF REVISION

This time the re-action of developing countries – not opposed by a few developed 

countries – came with a proposal for an International Code of Conduct on the Transfer of 

Technology  to  liberalise  “...  trade  in  technology,  with  the  consequent  increase  in  trade 

flows”,65 but the discussions that initiated in 1970 never took the form of a treaty – and 

terminated in 1993.66

Furthermore, in 1974, as per the earlier request from the 1961 Brazilian Resolution, 

and considered by private-interest IP advocates as an “even more perilous attack”67 on the 

patent  system,  UNCTAD  finally  published  a  joint  Report68 evidencing  a  shift  from  the 

primary  concern  with  the  protection  of  private  interests  of  the  patent  holder  towards 

60 See footnote 62.
61 Musungu & Dutfield 2003, p. 4.
62 It may be said that somehow the origin of WIPO dates back to 1883 and 1886, when the Paris, and Berne 

Conventions were created for, respectively,  the protection of industrial property,  and literary and artistic 
works. In 1893 the two Conventions merged into the International Bureaus for the Protection of Intellectual 
Property (BIRPI – French acronym), which further originated WIPO. Musungu & Dutfield 2003, p. 4. See 
also WIPO 1967.

63 Clark 1997, p. 482.
64 Bogsch 1992, pp. 89-90, 515-18, and Clark 1997, pp. 481-6.
65 Roffe, Patel & Yusuf 2001, p. 389.
66 Roffe 1978; Sell 1998, pp. 79-106, and Menescal 2004, pp. 39-40. For several discussions on technology 

transfer, refer to <http://www.iprsonline.org/resources/technologytransfer.htm> (accessed 06 Jun. 2005).
67 AIPPI 1997, p. 111.
68 See page 53.
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safeguarding the general public interest, and further proposed a review of the patent laws and 

practices in order to bring economic and social development to the arena – some effects of the 

stillbirth were still felt.

In this sense, in the following ten years or so developing countries were devoted to 

reviewing  the  system  in  order  to  bring  some  flexibilities;  having  the  proposed revision 

culminated  with  the  1980-84  Nairobi  and  Geneva  Revision  Conferences  of  the  Paris 

Convention, which, however, ended in absolute neutralisation by developed countries.69

2.8 LINKING KNOWLEDGE TO TRADE – AND ENFORCEMENT

As a consequence of the frustrated attempt to review the IP system, while the US 

position was anti-revision, by the end of the Conferences it “desired revisions in the direction 

of increasing patent protection”: the counter-measure had begun. In the global scenario the 

US was being pressured by the competition of countries that were using the “fast second” 

strategy: Japan, South Korea,  and Taiwan.70 Internally,  the industry was lobbying the US 

government  to  adopt  measures  in  order  to  force  other  countries  to  respect  their  alleged 

ownership of knowledge goods. Thus, during the first half of the 1980's, the US International 

Trade Commission (ITC) strategically divulged that there were losses in the US trade balance 

of approximately US$ 43-61 billion due to counterfeiting, and that from 1980 to 1987 the 

manufacturing trade balance dropped from US$ 27 billion surplus to US$ 138 billion deficit. 

It was time to somehow introduce the restrictions of access to knowledge goods, commonly 

referred to as IPRs, in the trade agenda.71

69 See page 53.
70 Sell 1998, pp. 139-140.
71 See page 53.
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In order to do so, in 1984 the US amended 'section 301' – amended again in 1988 and 

known as 'special 301' – of its 1974 Trade and Tariff Act to include the removal of tariff 

preferences or the imposition of sanctions to countries that  did not provide “adequate and 

effective protection” of US IPRs in foreign countries.72 Since not only the USTR but also any 

“interested  person” can  file  petitions  and  start  a  '301  action',  private-interest  NGOs 

representing the industry, such as IIPA and IPC, were created “... to ensure that its views were 

taken into account”.73 Nonetheless, according to the industry the 301 actions were not enough, 

thus as a response to their pressure the granting of the US Generalised System of Preferences 

(GSP), which waives or reduces tariffs on a voluntary and non-reciprocal basis for imports 

from developing countries, was also made conditional upon IP protection.74

Within this scenario of increasing protection of knowledge goods, negotiations within 

the 1986-94 General Agreement on Tariffs and Trade (GATT)75 Uruguay Round76 began to 

take place,  under  deep influence from developed countries,  chiefly the US, the European 

Community,  and  Japan,  all  of  them with  the  world's  dominant  pharmaceutical,  software, 

entertainment, and chemical industries. The introduction of a treaty on minimum standards for 

the protection of IPRs, hence putting knowledge goods in the trade agenda, was one of the 

strong  desires  of  the  industry,  which  also  feared  the  numerical  strength  of  developing 

countries in WIPO, and their attempts to revise the system.

Accordingly,  the GATT/World Trade Organization (WTO) negotiations  involved a 

whole package of issues, TRIPs77 being just one among others like the agreements on textiles 

72 See pages 53-6 and 58.
73 Watal 2003, p. 17.
74 See pages 53-6 and 58.
75 Predecessor of the WTO.
76 See page 54.
77 According to the single undertaking concept, countries wishing to participate in the WTO must adopt all of 

its agreements, not living the choice, e.g., of signing the Agreement on Agriculture, and leaving aside TRIPs.
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and agriculture. In this sense, it  is frequently argued78 that the justification for developing 

countries for having accepted the terms of TRIPs resides exactly in the fact that they have 

had, as a counter-measure, the “beneficial” terms of the Agreement on Agriculture, which 

would  serve  as  incentive  for  their  exports.  However,  this  simplistic  justification  for  the 

acceptance by developing countries of the terms of TRIPs as a counter-bargain in relation to 

the Agreement on Agriculture should not be accepted. It seems to us that IP-related protection 

is being ironically extended in an ever increasing manner to agricultural  and agricultural-

related goods,  such as seeds,  plants,  and agrochemicals,  which at  the utmost represents a 

dependency of the South on the technology usually owned by the North.

Indeed, in this ever globalising world, it seems that every country sooner or later needs 

to  participate  in  international  trade,  developing  countries  included.  However,  there  is  a 

difference between some of them that cannot be ignored: arguably a considerable number of 

these  countries,  besides  not  being  technologically  developed,  seems  to  have  no  real 

perspective in being so in the short- or mid-term, due to,  in alia, the immense distance that 

they encounter themselves from the developed countries. In this context, with the need to 

participate in trade and to export their few, but for them decisive, non-manufactured goods, 

they are somehow becoming more and more dependent in international trade, which leaves no 

choice open to them other than to accept TRIPs.

Accordingly, having in mind the above-mentioned comments, and  with developing 

countries lacking “greater technical expertise, time and coordination”,79 plus the considerable 

threats of the 'special 301', in 1994-95 the TRIPs Agreement80 was adopted together with the 

whole WTO package: knowledge goods – or IPRs, the way the industry prefers to call it – 

78 As mentioned by Drahos with Braithwaite 2002, p. 11.
79 Watal 2003, pp. 19-47
80 See page 54-5.
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were  introduced  in  the  global  trade  agenda.  Worth  mentioning,  yet,  perhaps  the  most 

significant achievement of TRIPs: its provisions on enforcement, which can give rise to trade 

sanctions, an omission from the Paris and Berne Conventions, and now a clear victory for the 

industry, chiefly located in the North.

The linking  of  knowledge-based  goods to  trade,  and  the inclusion of  enforcement 

provisions in TRIPs, came to change the global scenario forever.

2.9 THE POST-TRIPS SCENARIO

As Drahos and Braithwaite argue, “TRIPS was the first stage in the global recognition 

of an investment morality that sees knowledge as a private, rather than a public, good”, which 

as a consequence “... largely represents the failure of democratic processes, both nationally 

and internationally.”81

Accordingly, we understand that this statement is a thorough approach to the present 

scenario once,  as it  is  evidenced in this  work,  there  seems to be little public  scrutiny in 

regards to the policy-making concerning knowledge-based goods, which ends up in having 

the private sector to practically dictate the rules and choosing the way that best fits their own 

interests, at the expense of the public at large. As a consequence, we have TRIPs setting 

minimum standards  of  IPR protection much higher than what  countries of  the South had 

before, if they had any protection at all, which is bringing to the attention of the public the 

costs  of  the  so-called  IP  system  as  never  before.  As  a  result,  we  see  the  increasing 

participation of civil society, and public- and consumer-interest organisations, as well as of 

81 2002, pp. 10-12 and 189-219.
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renowned academics82, not only from the South83 but also from the North84, all of which with 

the same goal: bringing a balance to the present scenario.85

Moreover, besides the above-mentioned groups' increased participation, governments, 

IGOs, international organisations, IP advocates, and private-interest groups continue to play a 

decisive role in the policy-making of knowledge-based goods.86

And it is within this great umbrella of origins and interests, some advocating access to 

knowledge and technology, and others trying to control it; that we now find ourselves.

82 e.g. Y. Benkler (Yale), J. Reichman & J. Boyle (Duke), P. Samuelson & R. Merges (Berkeley), L. Lessig, M. 
Lemley & J. Barton (Stanford),  W. Fisher III (Harvard), M. Geist (Ottawa), R. Okediji  (Minnesota), G. 
Dutfield (Queen Mary), P. Rezende (UnB), R. Lemos & B. Rosenberg (FGV).

83 e.g.  FGV's  CTS  <http://www.direitorio.fgv.br/cts/>,  ABIA  <http://www.abiaids.org.br/>,  CPSR-Perú 
<http://www.cpsr-peru.org/>, ALF <http://www.altlawforum.org/>, TWN <www.twnside.org.sg/>.

84 Examples  of  NGOs  originated  in  the  North  are: CPTech  <http://www.cptech.org/>,  CSC 
<http://www.civilsocietycoalition.org/>, EFF <http://www.eff.org/>, UPD <http://www.public-domain.org/>, 
FSF  <http://www.fsf.org/>,  MSF  <http://www.msf.org/>,  CIEL  <http://www.ciel.org/>,  ICTSD 
<http://www.ictsd.org/>, and EDRI <http://www.edri.org/> (all accessed 07 Jun. 2005).

85 For examples of current actions, see pages 53-4.
86 See pages 57-8.
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3. FROM WIPO'S CREATION TO THE DEVELOPMENT AGENDA

Having said that, however, before analysing the Development Agenda, we look into 

the  political  history  of,  and  the  influences  acting  upon,  the  Organisation  which  is  being 

requested to adopt the Agenda: WIPO.

3.1 WIPO'S EARLY DAYS: THE STRONG INFLUENCE FROM PRIVATE-INTEREST NGOS

In 1992, in the commemorative book of the first twenty-five years of WIPO, its then 

Director-General87, commenting on the 1967 creation of the Organisation, stated: “... some of 

the  industrialized  countries  feared  that  the  developing  countries  would  become the  great 

majority  of  the  membership  and  would  try  to  weaken,  rather  than  to  strengthen,  the 

international protection of intellectual property (...).  Other industrialized countries and the 

Director General [of WIPO] recognized that this possibility existed, but were of the opinion 

that  (...)  the  step  should  be  taken  (...)  [in  order  to]  extend  all  over  the  world  (...)  [the 

protection  of  IP].  Undoubtedly,  this  fact  would  not  allow the  industrialized  countries  to 

establish rules as if they were alone among themselves, but this price seemed worth paying if 

a reasonable – even if from the point of view of the interests of some of the industrialized 

countries,  not  ideal  –  international  system  of  protection  of  intellectual  property  were  to 

result.”88

Hence, the above-mentioned statement lead us to the following conclusions:

87 WIPO's Director-General at that time was Georges Bodenhausen, who was member of honour of the private-
interest NGO AIPPI: see Clark 1997, p. 481.

88 Bogsch 1992, pp. 28-9.
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1. WIPO was created and being used to (a) promote and strengthen the protection of IP, 

(b) spread it all over the world, and (c) continue setting minimum standards of IPRs, 

and

2. WIPO's governance has its roots in the private-interest sector.

Accordingly, contextualising the situation in which this statement was made, i.e. 1992, 

we observe that it might also suggest – even not being the subject directly commented – some 

concerns of the North on the resistance from the South in the final negotiations of TRIPs.89

3.2 WIPO BECOMES A SPECIALISED AGENCY OF THE UN (?)

The above conclusions are reaffirmed by the 1967 WIPO Convention establishing the 

Organisation, which entered into force  in 1970, according to which WIPO's main objective 

was “to promote the protection of intellectual property throughout the world”.90

Nevertheless, four years after the WIPO Convention entered into force, in 1974 the 

UN and WIPO entered into an Agreement by which  the former recognises the latter as its 

specialised  agency  “for  promoting  creative  intellectual  activity and  for  facilitating  the 

transfer of technology related to industrial property  to the developing countries in order to 

accelerate  economic,  social  and  cultural  development,  subject  to  the  competence  and 

responsibilities  of  the United Nations and its  organs”.91 Likewise,  according to  the same 

Agreement,  WIPO “agrees to co-operate (...)  with the United Nations and its  organs, (...) 

particularly  the United Nations  Conference on Trade  and Development,  [and]  the  United 

Nations  Development  Programme,  (...)  in  promoting  and  facilitating  the  transfer  of  

89 Refer to the years 1986-94 in pages 54-8.
90 WIPO 1967, art. 3, stress added.
91 WIPO 1974, art. 1, stress added.
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technology to developing countries in such a manner as to assist these countries in attaining 

their objectives in the fields of science and technology and trade and development.”92

Thus,  as  it  can  be  seen,  the  Agreement  between the  UN and WIPO represents  a 

significant change in WIPO's objectives, which shall take into consideration the broader role 

of the UN93, as opposed to purely private-interest desires.

3.3 “THE GOOD OFFICES OF WIPO” AND ITS PERMISSIVENESS

Nevertheless, in 1992, twenty-five years after its creation, and even after becoming a 

specialised agency of the UN, the scenario seemed unchanged, as can be inferred from the 

words of the then Organisation's Director-General: “... the contacts between WIPO and the 

private sector (...) are very close. The private sector has a real and direct influence on the 

policy of WIPO ...”.94

Furthermore, we find it quite curious and meaningful to see how the private-interest 

NGO AIPPI has referred to WIPO: “[a]s there appears to be no direct formal access provided 

for AIPPI to transmit its views to [the] WTO, AIPPI's future role in relation to that body will 

include making its views known through the good offices of WIPO.”95

This  direct  influence  of  the  private  sector  becomes  even  more  evident  when  the 

current  Organisation's  Director-General  stated,  as  per the  inaugural  meeting  of  WIPO's 

Industry Advisory Commission (IAC), that WIPO has only two constituencies “– the Member 

92 WIPO 1974, art. 10, stress added.
93 UN 1945, art. 55.
94 Bogsch 1992, p. 90.
95 Clark 1997, p. 485.
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States, on the one hand, and the market sector, on the other hand –”, and further emphasised 

“... the importance that he placed on having the direct input of industry into the policy-making 

process in WIPO.”96

As it can be seen, although WIPO is mandated to observe the broader role of the UN, 

it seems to quite clearly be playing by the rules of the private sector, admitting that “the good 

offices of WIPO” have only two constituencies –  the Member States,  and the industry – 

leaving no significant room for the civil society, and the public at large.97

3.4 WIPO POST-TRIPS

It is curious to note that after the WTO TRIPs Agreement, WIPO no longer was the 

sole organisation with a mandate to deal with IPRs – the time to share had come.

Interestingly enough, WIPO soon arranged an agreement with the WTO in order to 

“establish  a  mutually  supportive  relationship  between  them”  and  to  provide  technical 

assistance  to  WIPO  and  WTO  developing  country  members  on  TRIPs-related  issues.98 

Uniting forces and cooperating was viewed as a strategic solution. But perhaps with the fear 

of having its “... great deal of support (...) diminish[ed] ...”99, which we shall stress mainly 

96 WIPO 1999. Moreover, on the current influence of soft law norms over WIPO, and of the Policy Advisory 
Commission (PAC), see Musungu & Dutfield 2003, pp. 6-8. And on propaganda strategy plans of the IAC, 
see WIPO 2000, pp. 3-4.

97 Moreover, the UN's Joint Inspection Unit prepared in Feb. 2005 a report on the “Review of Management and 
Administration of  WIPO”. This  report  came as a  scandal,  urging WIPO to select  “independent  external 
expertise (...) to conduct a wide-ranging human and financial resources review (...) [to] be completed as soon 
as possible”, and , inter alia, it invited the General Assembly “... to institutionalise the decision of the current 
Director-General not to accept extra remuneration for his duties in relation to UPOV, as provided for in the 
relevant WIPO/UPOV Agreement.” See WIPO 2005a, and New 2005b.

98 WIPO 1995.
99 During discussions on the Development Agenda, the US stated that it “would not want to change WIPO in a 

direction that would diminish this support [that mainly comes from developed countries and the industry]”, 
suggesting that WIPO should basically continue to promote the protection of IPRs. WIPO 2005i, p. 11.
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comes from developed countries and the private sector100, WIPO had to “show to the USA and 

its  industry  that  it  [could]  deliver  new  standards  faster  and  more  efficiently”101,  which 

somehow explains its so-called 'TRIPs-plus' agenda.

Hence,  from  1995  onwards,  WIPO  has  been  working  on  the  issue  of  further 

developing  and  harmonising  the  different  systems  of  IPRs,  including  its  1996  “Internet 

treaties” and its patent agenda. Its 'more efficient new standards' are being named as TRIPs-

plus for a simple reason: generally speaking these treaties contain provisions that are above – 

some times highly above – the minimum standards foreseen by TRIPs.102

100 In  2003, 88% of  WIPO's  total  funding  came  from fees  paid  by  private-sector  users  of  WIPO's  global 
protection systems. See WIPO 2003, p. 26.

101 Musungu & Dutfield 2003, p. 11.
102 See page 55. For further analysis, see Musungu & Dutfield 2003, pp. 10-17.
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4. THE DEVELOPMENT AGENDA

The proposal for a Development Agenda (DA)103 was tabled by Argentina and Brazil 

in the 2004 WIPO General Assembly (GA), being further co-sponsored by a group of other 

twelve countries – now called Group of Friends of Development (GFD).104 The DA is based 

upon the scenario described in the previous chapters, which evidences a deep lack of balance 

in the construction and application of IP rules within WIPO – and the WTO –, added to the 

need for social, cultural, economic, and technological development.

While it goes beyond the scope of this work to analyse in details each of the several 

topics raised by the DA, we present in the next sub-chapters a synthesis of its main points, 

followed by supports and oppositions to it, and a critical analysis.

4.1 THE DA'S MAIN FEATURES

Summarising its main proposals, we may ascertain that whereas the DA argues that the 

IP regime is not an end in itself, bearing in mind that there should be a balance between rights 

and obligations of producers and users of knowledge-based goods, it seeks to enhance access 

to knowledge and technology in order to bring social, cultural, economic, and technological 

development,  always weighting the  costs  and benefits  of  IP protection against  the public 

benefit. Therefore, as it can be noted, the IP regime should be viewed as means for achieving 

sustainable development, serving the socio-economic needs of society, rather than being used 

103 WIPO 2004a.
104 Argentina, Bolivia, Brazil, Cuba, the Dominican Republic, Ecuador, Egypt, Iran, Kenya, Peru, Sierra Leone, 

South Africa, Tanzania, and Venezuela.
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for the private enrichment of a few.105

In regards to the GFD proposal for an Access to Knowledge and Technology (A2K) 

Treaty, it shall be stressed that there already is a group, with persons from the North and the 

South, comprised by renowned academics, civil society groups, and public-interest NGOs – 

although open to the participation of any other interested party – publicly and transparently 

drafting, independently from the formal discussions within WIPO, a substantial A2K Treaty 

with  provisions  for  minimum  freedoms  and  guidelines  on  how  to  implement  existing 

flexibilities.106

Moreover,  whereas  noting that  higher  IP standards  have  failed to  spur  transfer  of 

technology  and  foreign  direct  investment,107 the  DA  advocates  that  open  access  and 

knowledge-sharing  models  should  be  taken  into  consideration  as  means  for  innovation, 

transfer and dissemination of technology. And it goes further to propose that when seeking to 

harmonise IP rules, while WIPO should not expand upon TRIPs obligations, it should take 

into account the different levels of development of the Member states, allowing for them to 

afford the flexibilities they need, besides implementing principles preventing rights holders to 

restrain legitimate competition or to abuse their rights.

In  regard to  open access  models,  we understand that  since  WIPO is  mandated to 

promote creativity and to facilitate the transfer of technology so as to achieve a sustainable 

development,108 it must not ignore the recent developments both in the private and chiefly in 

105 See footnote 14.
106 See <http://www.cptech.org/a2k/> (accessed 16 Jun. 2005).
107 See chapter 1.2.
108 WIPO 1974, art. 1.
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the public  sectors109 connected with the successful  use of  free/libre  open source software 

(FLOSS). Likewise, WIPO should refrain itself from pretending to ignore FLOSS,110 or from 

seeing it  as somehow illegitimate – or as many erroneously argue,  illegal111 – but rather, 

WIPO should embrace FLOSS as a true means for transferring technology and promoting 

socio-economic  progress,112 besides  it  being  an  effective  way  to  combat  the  so-called 

“piracy”,  once,  as  studies continue to  evidence,  the high prices  set  by the owners of the 

proprietary equivalent is one of the main reasons leading to illegal trade of low-cost copies of 

the original.113

Furthermore, besides the DA requiring WIPO to comply with the UN development 

goals, including being transparent, impartial and Member-driven, it goes further to propose 

that WIPO should improve its technical assistance to developing countries and LDCs and 

implement a new body for ensuring effective transfer of technology to those countries, and 

foster the active participation of public-interest NGOs.114 If there is little participation of civil 

society and public-interest groups, and only a few businesses have their voices heard, it seems 

to us that there is little democratic scrutiny, which might promote an unbalanced system.

Accordingly,  after  the  DA  was  presented,  the  2004  WIPO  General  Assembly 

welcomed the initiative for discussing a development agenda,  further deciding  to convene 

inter-sessional intergovernmental meetings (IIMs), which would respond directly to the 2005 
109 IBM had  profits of more than US$ 1 billion in  2002 with the selling of software, hardware, and services 

based on the GNU/Linux free software operating system. Moreover, in the past 12 months, the Brazilian 
Government saved more than US$ 10 million by using free software. See WIPO 2005i, p. 79.

110 Indeed, internally WIPO does use FLOSS, as it can be seen by its job announcements for it information 
technology sector: “very good knowledge in supporting Linux (...) is essential”. GNU/Linux is a FLOSS 
operating system. See WIPO 2005b.

111 Rather than being against the IP system, FLOSS is based on the copyright system, thus truly legal and, more 
than that, not exclusionary. See Moniz & Cerdeira 2004, and Moniz 2005.

112 Ghosh 2003, Moniz 2005.
113 WIPO 2000?, Ghosh 2003, Moniz 2005.
114 In this regard, see our critics in Moniz, Doctorow & Rezende 2005.
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General Assembly, to examine the proposals of the DA, as well as any additional proposal of 

Member States.115

In  general  terms,  the  GFD  whole  proposal116 seeks  to  reform  WIPO  in  order  to 

guarantee  (a)  a  transparent,  pro-development  and  balanced  agenda  for  WIPO's  mandate, 

governance, and norm-setting, (b) equal representation in the Organization's activities, and (c) 

access to knowledge and technology. In order to achieve these goals, some of the proposals 

are,  inter  alia,  to  adopt  principles  and  guidelines  on  transfer  of  technology,  competition 

policies,  and  technical  assistance  to  developing  countries  and  LDCs,  besides  creating  an 

independent body within WIPO to conduct “development impact assessments”117 regarding 

the effect of IP on innovation, creativity, and access to, and dissemination of knowledge and 

technology.118

As it can be noted, the DA may be seen as quite polemic. However, in our view, and 

according to the evidences in the previous chapters, it is not more polemic than the current IP 

regime. While developing countries desire a more balanced IP system, they do not lose sight 

of the need for a system for protecting knowledge-based goods. Nonetheless, they do have in 

mind that over-protection may have the opposite effect and, instead of fostering innovation 

and development, it might end up blocking healthy competition, which, in its turn, would 

have been better for the public welfare.

115 WIPO 2004b, p. 68. To date, 1 July 2005, there has taken place two of the three scheduled IIMs. Besides the 
original DA, four other proposals have been tabled in the first IIM: an “elaboration of issues raised” in the 
DA, by the Group of Friends of Development; and other three proposals, from the US, Mexico, and the UK. 
See WIPO 2004a, 2005f, 2005d, 2005e, 2005g. In the second IIM the UK presented an elaboration of its 
original proposal, and the Kingdom of Bahrain, further co-sponsored by several Arab countries, also tabled a 
proposal, see <http://www.wipo.int/meetings/en/details.jsp?meeting_id=8486> (accessed 28 Jun. 2005).

116 Including the “elaboration of issues raised” in the original DA, and presented in the first IIM: see WIPO 
2005f.

117 The proposed new body is the WIPO Evaluation and Research Office (WERO).
118 WIPO 2005f.
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To sum up, paraphrasing one of the economic studies of the 1958 US Senate119 on the 

patent system, the DA has not chosen between “all or nothing”, but rather, it has decided with 

“sufficiently firm basis” for “a little less” protection, which in its turn means “a little more” 

access to knowledge.

4.2. FURTHER SUPPORTS AND OPPOSITIONS

As a contrast, the US stated in the 2004 GA that “WIPO clearly had and continues to 

address  the  development  dimension  in  its  work”120,  which  seems to  us  to  evidence  their 

resistance to  any approach for  redefining WIPO's  mandate,  and to  completely ignore the 

complains of several developing countries, plus the reports from UNCTAD and other national 

and international organisations.121

Likewise, Switzerland argued, in the first IIM, that “[a]ll the activities undertaken up 

to now by WIPO (...) were fully in line with United Nations’ goals ...”, and “... that it was, 

therefore, surprised when it heard that we should now develop a WIPO development agenda. 

That already existed.” Switzerland also rejected the need for setting up new bodies, arguing 

that  the ones that  exist “...  had already borne much fruit,  and (...)  already involved civil 

society”.122

It seems to us that Switzerland has forgotten their past,123 when once they were “... the 

only industrial country in Europe that had failed [in six different occasions within thirty-eight 

119 Machlup 1958, p. 80.
120 WIPO 2004b, p. 57.
121 See pages 55-9.
122 WIPO 2005i, pp. 26-7.
123 Dutfield & Suthersanen 2004b, pp. 9-10.
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years] to adopt a patent system ...”.124 And even after they succumbed to the pressures, the 

Swiss chemical and electro-chemical industries furiously criticised the extension of patent 

laws to include chemical inventions by stating that:  “[a] patent on substances hinders the 

industry as a whole (...) and the high prices for patented products become a plague for the 

general  public.”125 Isn't  it  a quite  similar  issue now faced by the South126 – and even the 

North127 – on access to medicines?

India, supporting the DA, stressed in the 2004 GA that “TRIPs is a tribute to the logic 

of power, not of economics and most certainly, not of fairness. (...) A WIPO development 

agenda will help steer the Organization away from a similar course.”128

In this sense, it is interesting to note that a developed country, Switzerland, argues that 

we  already  have  a  development  dimension  within  WIPO's  activities  producing  fruits  to 

developing countries, while a developing country, in this case India,129 intensively argues that 

the system is unfair and controlled by the power of a few. Some statistics might help us to 

have a better  picture of the scenario:  India,  with a population of 1.08 billion inhabitants, 

applied for 667 patents through the Patent Cooperation Treaty (PCT)130 system in 2004, while 

Switzerland,  with  7.5  million  inhabitants,  applied  for  2,837 patents;  which  in  conclusion 

evidences  that  India  applied  for  0.6  patent/million  inhabitant,  while  Switzerland,  378 

patents/million  inhabitant,  or  in  a  direct  and equivalent  comparison,  Switzerland  filed 

124 Machlup & Penrose 1950, pp. 4-5.
125 Petitions of 1905 from Basel industrialists: see Meienberg 2005, p. 2.
126 Drahos with Braithwaite 2002, p. 5-10.
127 Drahos with Braithwaite 2002, p. 1.
128 WIPO 2004b, p. 62.
129 The one which, for being a receptor of an eventual “benefit” directed to aid developing countries, is in the 

real position to assess if WIPO's works are being beneficial to its development needs or not.
130 The PCT, an international treaty administered by WIPO, has provisions for facilitating the international filing 

of patents.

38



approximately 600 times more patents per inhabitant than India did.131 Despite recognising 

that this should not be taken as a complete approach to the problem, we understand that these 

figures  may well  evidence until  some extent  the unbalanced power of  a  few over  a  vast 

majority, as argued by India.132

In  the US proposal  tabled  in  the first  IIM they basically  put  forward  an  on-line 

database  system which  would make available  information  on IP  and,  according  to  them, 

promote collaboration between IP offices, IGOs, NGOs, private sector groups, bar groups, 

universities, and any other institution wishing to provide assistance to developing countries. 

Yet, some developing countries argued that such proposal is unreal, once several countries 

lack access to the Internet or have difficulties in having access to it.133 Despite somehow being 

a  reasonable  proposal  to  increase  communication,  a  simple  on-line  network,  without  any 

further  considerable  effort  to  virtually  provide  in  loco technical  assistance  and  capacity 

building, but only information for facilitating the administration of IPRs, seems to us to lack 

in essence.

Moreover, besides not supporting the setting up of new bodies within WIPO, the US 

argued that development is the domain of other UN agencies, such as UNCTAD and UNDP, 

not WIPO, and that the Organization must continue to focus on promoting IP protection.134 In 

our view, another attempt to maintain the status quo, and to prevent bringing the development 

dimension within WIPO, thus sterilising the mandate WIPO should observe in respect to its 

Agreement with the UN. Perhaps some more figures would help us to understand, however 
131 Calculations  made  by  the  author,  based  on:  WIPO  2004c,  and 

<http://www.cia.gov/cia/publications/factbook/fields/2119.html> (accessed 29 Jun. 2005).
132 In 2004, the 15 countries that most applied for patents under the PCT system totaled 92% of all patents filed 

under that system, which is another strong evidence of the power of a few over the enormous majority. See 
WIPO 2004c. In the same sense, see UNDP 1999, p. 68, evidencing that developing countries own less than 
1% of the patents worldwide.

133 WIPO 2005i, pp. 18 and 48.
134 WIPO 2005i, pp. 10-11.
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not agree with, the interest of the US in keeping the development agenda away from WIPO: 

not  only being the country that  most files  patents under the PCT system, in 2004 it  was 

responsible, alone, for as much as 35% of the worldwide applications.135 Bearing in mind, 

furthermore, that 88% of WIPO's budget in 2003 came from fees paid by private-sector users 

of the Organization's global protection systems,136 we may observe that the US, through its 

private industry, pays a considerable role in funding WIPO, which may, or may not, explain 

the close ties of the US private sector in the shaping of IP rules.137

The proposal from Mexico rejects any significant modification in WIPO's mandate, 

and is solely based in improving technical assistance provided by WIPO. Mexico argues that 

Organization has for decades encouraged developing countries to “modernise” IP systems by, 

inter  alia,  creating  activities  such  as  sending  “experts  to  work”  in  these  countries. 

Nonetheless, later on they admit that some of these were “specific activities designed to create 

and  strengthen”  national  IP  systems.138 This  kind  of  technical  assistance  gives  us  the 

impression  of  being  more  a  “missionary  work”139 for  spreading  and  strengthening  IP 

protection, rather than taking into account WIPO's development role as a specialised agency 

of the UN.

In its proposal, the UK,140 despite mentioning their 2002 Report of the Commission on 

IPRs,141 “widely recognised as a valuable contribution to the debate” indeed, advocated that 

WIPO should study refocusing the Permanent Committee on Cooperation for Development 

Related to IP (PCIPD) to create a “rejuvenated active and specific committee for defining 

135 WIPO 2004c.
136 WIPO 2003, p. 26.
137 Drahos with Braithwaite 2002, pp. 39-73.
138 WIPO 2005e, p. 2.
139 Dutfield & Suthersanen 2004b, p. 3.
140 WIPO 2005g.
141 See pages 56-7.
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WIPO programmes on development and acting as a seed bed for development discussions.”142 

This proposal, which is being strongly backed by some major developed countries,  i.e.  the 

US,  Japan,  Switzerland,  Canada,  Italy143 and Australia,144 albeit  at  first  glance  giving  the 

impression of being reasonable, seems to try to minimise the reach of the discussions, by 

focusing solely in a specific subsidiary body within WIPO, which mainly deals with technical 

assistance, leaving the remaining activities related to development practically unattended. The 

strong resistance145 of developed countries to accept the creation of a new body, as proposed 

by the GFD, appears to somehow be a complete rejection of the discussions on development. 

Perhaps, as we observed in chapter 3.1, some developed countries again seem to fear that the 

voice of the majority will be heard.

In response to the developed countries' resistance, India, one of the major supporters 

of  the GFD, argued that  the discussions  will  have  to  be addressed in  all of  the relevant 

committees,  and  not  be  limited  to  the  PCIPD,  which  other  than  dealing  with  technical 

assistance, is singularly inept in regards to norm-setting, besides not responding directly to the 

General Assembly.146

Accordingly,  extremely  long  discussions147 whereas  the  PCIPD  should  be 

reinvigorated, or a new body within WIPO should be created, may seem to be quite irrelevant 

if one observes the main goals of the DA and, more importantly, that a set of three meetings, 

142 WIPO 2005g, p. 4.
143 In the name of Group B, an informal grouping composed of the Australia, Canada, the European Union, 

Japan,  Monaco,  New  Zealand,  Norway,  Switzerland,  Turkey  and  the  US:  see  <http://www.ip-
watch.org/weblog/index.php?p=7&print=1&res=1280_ff&print=1> (accessed 15 Jun. 2005).

144 See <http://www.eff.org/deeplinks/archives/003744.php#003744> (accessed 28 Jun. 2005).
145 WIPO 2005i,  and  <http://www.eff.org/deeplinks/archives/003744.php#003744>  (accessed  28  Jun.  2005). 

Moreover, the UK further stated that it is questionable if there is a need to create a committee specifically on 
IP and transfer of technology. WIPO 2005g, p. 7.

146 See <http://www.eff.org/deeplinks/archives/003744.php#003744> (accessed 28 Jun. 2005).
147 The discussions  have  begun  in  the  first  IIM  and  have  taken  a  considerable  part  of  the  second:  see 

<http://www.eff.org/deeplinks/archives/003743.php#003743>  and 
<http://www.eff.org/deeplinks/archives/003744.php#003744> (both accessed 28 Jun. 2005).
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of three days each, have been arranged to specifically discuss proposals for reforming WIPO 

and to further elaborate a report to the 2005 General Assembly. However, despite agreeing 

that  fruitless  discussions  may be  taking  place,  perhaps  a  tactic  used  by  some developed 

countries to postpone the debates on the actual proposals, it shall be stressed that somehow 

limiting  the  discussions  on  development  to  a  single  body  within  WIPO  should  not  be 

accepted, under the prejudice of compromising the broad-reaching aim of the DA.

Thus, while the discussions remain open, we observe, in the one hand, a considerable 

support to the proposal of the group of fourteen countries (GFD), which shows a relevant and 

actual concern with the broader role of WIPO in promoting development through IP, and in 

the other hand, we have countries that are the main users of the IP system strongly opposing 

any relevant change in the  status quo.  As  Pakistan has stated, “[r]estricted conclaves and 

small groups of countries cannot be asked to give direction on issues that impact on the entire 

membership  [of  WIPO].  (...)  It  would  be  unfortunate,  and  quite  unacceptable,  if  this 

Organisation moved in the other direction.”148

148 Pakistan 2005, pp. 4-5.
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5. ANOTHER STILLBIRTH?

As it was demonstrated in chapters 1.4 and 1.5 above, the Brazilian Resolution, which 

called for a balance between the rights and obligations of the rights holders so as to bring a 

development dimension into the arena, was quickly annihilated, for the fear that developed 

countries,  i.e.  their industry, had that it could serve as a starting spark for a greater chain 

reaction coming from the vast majority of the South. Ironically, as per the UN Secretary-

General Report, it became rather a tribute to the patent system, than a critical analysis of the 

costs that may arise from the system, shutting the voice of developing countries.

Having said that, and bearing in mind the limitations and oppositions frequently faced 

by groups that try to bring a balance to the scenario of IP policy-making, as evidenced in this 

work, the present author proposes the following question: is the DA another stillbirth? To put 

it in other words: will it be, or is it already being, stifled from its very inception; added the 

risk of causing a most likely strong counter-measure?

While there seems to be no definite answer like there often is for exact sciences, we 

understand that being the DA stifled or not, the current situation is much more complex than 

it was in the 1960's, there being nowadays considerable forces which may somehow restrict 

its successful implementation.

Accordingly, today there is a general consensus that the market is much more open, 

albeit somehow regulated, and globalised than forty years ago, therefore there being the need 

to interact and participate in the international scenario, rather than to isolate itself. In this 
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sense, every country member of the WTO, according to its 'single-undertaking' rule, is also 

party to the TRIPs Agreement. As a consequence, all of its 148 members149 are obliged to 

comply  with  its  minimum  standards  of  IP  protection,  which  are  much  higher  than  the 

international provisions of forty years ago and, yet perhaps more relevant, are subject to its 

enforcement provisions. Thus, despite some few and restricted flexibilities, 'TRIPs' somehow 

is a restriction, if not to implementing the DA, certainly to its movement.

Moreover, as evidenced in chapter 3.4, the post-TRIPs 'WIPO Treaties', and proposals 

under negotiations, have and are clearly adopting 'TRIPs-plus standards', which also restricts 

any attempt to implement eventual flexibilities.

Furthermore, other forces restricting the DA's movement, perhaps the most significant 

forces,  yet  broadly  disapproved,  are  the  'special  301-like'150 “coercion”151 provisions,  as 

evidenced in chapter 2.8. This may not seem too convincing, but when the holder of the stick 

is the most powerful player in the global trade, the other party most likely feels the pressure. 

These provisions, often used in conjunction with the re-birthed “divide and rule”152 tactics, 

aim  at  gently  imposing  'bilateral  and  regional  trade  agreements'  containing  'TRIP-plus' 

provisions.153

Another force limiting the implementation of the DA is the tactic of 'isolationism-

149 As of 16 Feb. 2005: <http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm>. Some waivers made 
to LDCs: <http://www.ictsd.org/weekly/02-07-10/story3.htm> (both accessed 15 Jun. 2005).

150 For the European version of the US special 301, see p. 53.
151 Drahos with Braithwaite 2003, p. 93.
152 This tactic may somehow work together with  isolationism-forging  (next described), despite not being the 

same.  Moreover,  curious  is  the example  on  “divide  and  rule”  found  in  an  open  collaborative  on-line 
dictionary: “The strategy was used to great effect by administrators of vast empires, including the British, 
who would play one tribe against another to maintain control of their colonies with a minimal number of 
British troops.” See <http://en.wikipedia.org/wiki/Divide_and_rule> (accessed 16 Jun. 2005).

153 For  examples  of  bilateral  and  regional  'TRIPs-plus'  trade  agreements,  see  World  Bank  2004,  and 
<http://www.cptech.org/ip/health/trade/> (accessed 15 Jun. 2005).
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forging'154 as means for trying to restrict liberty (to compete and progress). In this sense, as 

one may well observe over past history – and still at present – human liberty has always been 

a  threat  to  power  structures  in  deteriorating  process.  Not  to  mention  when  liberty  and 

independence arise from countries that, despite having serious economic and social problems 

frequently  due to  their  colonial  or imperial  exploration;  have enormous population,  i.e. a 

considerable consumer market – of potentially IP-protected goods from developed countries; 

and with a competent and competitive growing industry, like India, South Africa, Brazil, and 

China.

And yet we shall not forget of the 'propaganda'155 for IP 'protection' or, in the words of 

WIPO's IAC, the “emphasi[s on] the benefits”156 – regardless of the costs – plus “missionary 

educational  work”  done  by  IP  advocates  and  owners  associations;  united  to  'technical 

assistance' focused on IP owners' interest.157

Therefore, besides restraints of movement coming from (i) the TRIPs Agreement; (ii) 

TRIPs-plus  provisions  in  WIPO  treaties;  (iii)  'special  301-like'  actions;  (iv)  TRIPs-plus 

provisions  in  bilateral  and  regional  trade  agreements;  (v)  “divide  and  rule”  tactics;  (vi) 

isolationism-forging; (vii) propaganda and missionary work, and (viii) technical assistance 

focused  on  IP  owners'  interests;  there  also  remains  some  lack  of  (ix)  capital,  access  to 

information, expertise, and coordination on the side of negotiators from the South, added to 

the (x) oppositions of some developed countries,158 and (xi) institutional problems of WIPO,159 

154 For a specific example of forging isolationism in the IP fora, refer to the controverted Casablanca informal 
meeting  on  patents,  currently  giving  rise  to  several  concerns  by  developing  countries  and  civil  society 
groups, which argue that there is a lack of transparency and inclusiveness in WIPO's mandatum: see Moniz, 
Doctorow & Rezende 2005; New 2005a, 2005b; WIPO 2005c, 2005h, and 2005j.

155 McCullagh 2005.
156 WIPO 2000, pp. 3-4.
157 WIPO 2004, pp. 59-60; 2005e, pp. 20-1, Dutfield & Suthersanen 2004b, p. 3, and Bogch 1992, pp. 51-7.
158 See mainly chapter 4, although the totality of the work evidences such oppositions.
159 See chapter 2.6 and the whole chapter 3.
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as clearly evidenced in this work.

As it can be seen, none of these limitations, nor obviously the oppositions, come from 

the quite comprehensive DA itself, but rather from external forces which, in their turn, shall 

be taken into account if one wishes the DA to succeed.
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CONCLUSION

The present author believes that the answer to the question of whether or not the DA is 

to be considered another stillbirth, or if it will give rise to a strong counter-measure, is not 

relevant  at  the present  time;  but  rather  that  there  should be a  clear  understanding of  the 

existing and potential limitations and oppositions, in order to successfully implement the DA.

In this sense, a coordinated and actual cooperation between governments interested in 

bringing a real development dimension within WIPO, not only in words but also in spirit, 

aided by IGOs, academia and civil society and public interest NGOs, both from the South and 

the North, is indeed welcome.

Accordingly, we advocate a network between these interested parties, perhaps with, 

but certainly not limited to, the linking aid of a website, where all the studies would be made 

available  for  further  comments  and  analysis  of  the  various  other  parties,  being  secured, 

nonetheless, that there would be no hierarchy between the parties160 in order to guarantee their 

freedom of opinion. A South-South cooperation would be encouraged in order to exchange 

perhaps their similar concerns, but participation of entities from the North would be warmly 

welcome, once most of the times they have the technical expertise that the South is lacking.

Specifically regarding WIPO's technical assistance, it is our understanding that there 

should be a demand-driven study, perhaps jointly conducted by UNCTAD and the WIPO 

Worldwide Academy, and by the WIPO Evaluation and Research Office (WERO), if it turns 

160 There would be no distinction as to the level of hierarchy between any of the parties, including governments 
between themselves, between them and non-government entities, and between the latter themselves.
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to be implemented as proposed by the GFD, aimed at examining national laws in order to 

identify  provisions  that  demand  IP  protection  above  the  minimum standards  foreseen  by 

international agreements already signed by the requesting country, with the final purpose of 

(a)  aiding  the  requesting  country  to  effectively  pursue  the  implementation  of  flexibilities 

already existing in its national laws, and/or (b) proposing amendments to the national laws of 

the  requesting  country  so  as  to  effectively  implement  in  its  national  system  flexibilities 

foreseen by international agreements signed by the country, but not yet known to its national 

system.

Moreover, if the requesting country is either in the negotiation process or is taking any 

measures to sign any other international agreement which has provisions on IP, there should 

be  made  an  additional  study  in  the  exact  same  terms  and  deepness  of  the one  above-

mentioned. Yet, in regards to the impact of the new provisions within the national level, there 

should  also  be  an  impact  assessment,  perhaps  as  proposed  by  the  GFD,161 in  order  to 

determine  eventual  benefits  and  costs  to  the  social,  cultural,  economic  and technological 

development of the country studying to adopt a new international agreement.

Having said that, it would be strongly recommended that, for training purposes and to 

enhance  the  technical  skills  of  the  South,  persons  from the above-mentioned groups,  i.e. 

academia, public-interest NGOs and so on, be part, at least as observers and certainly during 

the studies, of the team which conducts the technical assistance.

Finally, besides there being much work as proposed by the GFD that WIPO could 

undertake  if  it  is  willing  to  cooperate;  the  proposal  for  timely establishing  an  Access  to 

Knowledge (A2K) Treaty, as mentioned in chapter 4.1 and as it is already being drafted, is of 

161 See footnote 117.
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vital importance if one does not want the DA to become another stillbirth.
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SUMMARY-CHART

UNDERSTANDING THE GLOBAL POLICY-MAKING OF RESTRICTIONS ON ACCESS TO 

KNOWLEDGE-BASED GOODS – AN HISTORICAL REVIEW162

“... legacies from the past should not be ignored, nor should their problematic aspects in 
contemporary contexts be minimized.”i

YEAR EVENT SUMMARY DESCRIPTION

1474 Venetian  Patent 
Law

New and ingenious device reduced to perfection was protected 
for  10  years.  Remedy  against  infringement  was  provided. 
However, within the power and discretion of the Government, 
in its activities, it had the liberty to take and use any such device 
and instrument (compulsory license).ii

1624 Statute  of 
Monopolies

Passed in England in order to abolish discretionary privileges 
and monopolies abusively granted by the Crown, but allowing 
protection  to  new  manufactures  for  a  maximum  limit  of  14 
years.iii Aimed at attracting know-how (inventors), technology, 
and revenue. Damages were foreseen. Nevertheless, it provided 
clear limitations: the grant should not be “contrary to the law 
nor  mischievous to the State, by raising prices of commodities 
at home, or hurt of trade, or generally inconvenient”. Despite 
not being explicitly and clearly expressed in the Statute some 
say that according to courts' decisions failure to introduce the 
new industry  would  result  in  withdrawal  of  the  grant.  (local 
working) Yet, there was no property right.iv

1710 Statute of Anne As  a  similar  result  to  the  abuses  that  led  to  the  Statute  of 
Monopolies,  the  English  Parliament  in  1694  abolished  the 
perpetual and exclusive right granted by the Crown to stationers 
to  print  books.  Nonetheless,  the  same  stationers  managed  to 
lobby the passage of a legislation that could secure their “copy-
rights”. This legislation, the Statute of Anne, guaranteed their 
“sole liberty of printing and reprinting” books for 14 years from 
the first publication “and no longer”. It had a clear economic 
focus, rather than a personal or moral.v

1787/
1790

US  Constitution 
/  Patent  and 
Copyright  Acts 
of 1790

According to the US Constitution, Congress shall “promote the 
progress of science and useful arts, by securing for limited times 
to authors and inventors the exclusive right to their respective 
writings  and  discoveries.”vi Moreover,  to  avoid  discretionary 
acts, like those that led to the Statute of Monopolies, the 1790 

162 The footnotes of this chart, in roman numbers, are at the end of the paper, after the bibliography.
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Patent  Act  provided  for  examination  procedures,  and  for 
specification of the invention in order to disclose it  so that a 
person  skilled  in  the  art  could  “make,  construct  or  use”  it.vii 
Furthermore, it rejected foreign (imported) patents.viii And the 
Copyright  Act  pretty  much  followed  the  Statute  of  Anne, 
granting 14 years of protection, but had a feature that did not 
appear in the British Act: protection was specifically limited to 
citizens and residents of the US, on an attempt to protect their 
market.ix

1791 First  use  of  the 
term  “property” 
–  post-French 
Revolution

Through the artificial theory of the natural property rights of the 
inventor, the term “property” in connection with inventions was 
first  used  in  a  statute,  the  French  Patent  Bill  of  1791,  as  a 
political  strategy  to  make  people  accept  and  respect  it,  as 
opposed to the word “(royal) privilege”.x At the same period, in 
1791 and 1793, laws on author's and related rights were also 
adopted in France.

1793 US Patent Act of 
1793

Expressly  referred  to  the  patent  grant  as  “property”.  Change 
from examination to registration system, which led to “... abuses 
arising from issue of 'unjust, absurd, and frivolous patents'...”.xi 
Again, on a clear protection of its national market and industry, 
aliens were not allowed to apply for patents.

1809 Brazil  –  Patent 
Bill  of  the 
Regent  Prince 
John VI

Provided  for  a  14-year  exclusive  privilege  to  inventors  and 
introducer of new machines and inventions, provided that they 
were published afterwards so that the whole nation could, after 
its expiration, enjoy the fruits of the invention.xii

1851-72 Committees  of 
the  English 
Parliament  and 
Royal 
Commissions

The testimony before the commissions was so damaging to the 
patent  system that  members  of  the  two houses  of  Parliament 
proposed the complete abolition of patent protection. The House 
of Lords then passed a reform bill providing for a reduction of 
patent  protection  to  7  years,  strictest  examination,  forfeit  of 
patents not worked after 2 years, and compulsory licensing.xiii

1878 ALAI Creation of the International Literary and Artistic Association 
(ALAI – French acronym), which had as its main objective “the 
creation  of  an  international  agreement  aimed  at  protecting 
literary  and  artistic  copyright.”  ALAI  has  “strong  links  with 
WIPO”  and  “privileged  relationships  with  international 
authorities”.xiv

1880 International 
Congresses  on 
Industrial 
Property

To  refute  the  arguments  that  “patent  was  an  unacceptable 
impediment to freedom”xv the Universal Exhibitions of 1873 in 
Vienna  and  of  1878  in  Paris  launched  official  talks  on  the 
creation  of  an  International  Union  to  “protect  with  some 
uniformity  the  industrial  interests.”xvi Curiously,  as  early  as 
1878 the Resolution of the Paris Congress generally provided 
for  property  rights;  independence  from treaties  on  trade,  and 
diplomatic intervention in order to see all countries protecting 
industrial property. Moreover, despite the Resolution allowing 
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the patentability of chemical, food, and pharmaceutical products 
it already mentioned public order; forfeiture for public interest, 
and international exhaustion of rights.xvii

1883/
1886

1893

Paris  and  Berne 
Conventions 
(PC & BC)

PC  +  BC  = 
BIRPI

As a result, some general principles that could be adopted by the 
parties member to the “Unions” were set, creating two pillars: 
the 1883 Paris Union Convention for the Protection of Industrial 
Property, and the Berne Union Convention for the Protection of 
Literary and Artistic Works.
Further, in 1893 the Paris and the Berne Conventions merged 
into the International Bureaus for the Protection of Intellectual 
Property (BIRPI – French acronym), on an attempt to treat both 
subjects together.

1897/
1906/
1919

Private-interest 
NGOs → AIPPI, 
FICPI, and ICC

In  1897,  1906  and  1919  three  private  interest  NGOs  were 
created:  the  International  Association  for  the  Protection  of 
Intellectual  Property  (AIPPI  –  French  acronym),  the 
International  Federation  of  Intellectual  Property  Attorneys 
(FICPI – French acronym), and the International Chamber of 
Commerce  (ICC),  respectively;  all  with  the  same  purpose, 
protecting IP and influencing the shaping of IP policy-making 
towards their private parties' interests.xviii

1948 UN  Declaration 
of  Human 
Rights

It clearly brings a balance on the “right to the protection of (...) 
interests  resulting  from  any  scientific,  literary  or  artistic 
production”; when stating that “everyone has the right freely to 
participate in the cultural  life of the community, to enjoy the 
arts and to share in scientific advancement and its benefits.”xix

1958 Study of the US 
Senate

A  US'  Senate  Study  of  the  Subcommittee  on  Patents, 
Trademarks, and Copyrights, of the Committee on the Judiciary, 
was commissioned. Some studies, including from economists, 
raised several neglected costs of the IP system.xx

1961 Brazilian 
Resolution in the 
UN

Abuses and misuses of the IP system were raised under the draft 
Resolution which, as presented in its original form, before its 
wordings  were  changed  when  adopted  by  the  General 
Assembly,  had  several  similar  aspects  to  the  present 
Development  Agenda,  including  the  term  “access  to 
knowledge”. The Resolution also requested that a report should 
be  prepared  analysing,  generally  speaking,  the  effects  of  the 
patent system in developing countries.xxi It is important to stress, 
nonetheless,  that  another  report,  the  one  of  the  General 
Assembly  made  by  the  Secretary-General,  under  strong 
influence  from  ICC  and  AIPPI,  became  a  tribute  to  the  IP 
system  rather  than  a  means  for  supporting  and  legitimising 
changes in developing countries' national laws in order to fight 
abuses of IPRs owners.xxii

1965 BIRPI's  “Model 
Law  for 
Developing 

Although BIRPI held that “patents encourage inventiveness and 
promote  industrialisation  (...)  it  has  recognised  that  it  cannot 
ignore  the  vulnerability  of  the  less-developed  countries  to 
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Countries  on 
Inventions”

exploitation by patentees from the industrialised world and the 
possibility  that  patents  can  be  used  to  the  prejudice  of  local 
industry.”  However,  “the  persistent  attempt  to  weaken  the 
compulsory licensing provisions do indicate that BIRPI [was] 
still primarily concerned with the protection of patentees.”xxiii

1967/
1970

Transforming  of 
BIRPI  into  an 
international  IP 
organisation: 
WIPO

The Permanent  Bureaus  of  the PC and the BC discussed,  in 
1962  and  1966,  the  idea  of  “head[ing]  off  any  attempt  by 
outsiders” to deal with the subject of IP, and in 1967 a draft 
Convention to stablish WIPO was approved, which came into 
force in 1970.xxiv

1970-93 International 
Code of Conduct 
on  the  Transfer 
of Technology

One  of  the  objectives  and  principles  of  the  Code  was  to 
maintain and increase the international flow of technology and 
to facilitate and increase the access to technology, particularly 
for developing countries. After decades of discussions, it was 
never adopted.xxv

1973-79 GATT  Tokyo 
Round

Despite the support of private companies, as well as of the US 
and  the  EC,  a  Code  on  Counterfeiting  Goods providing  for 
border  measures  for  the  interception  and  destruction  of 
counterfeit goods failed.xxvi

1974 WIPO:  a  UN 
specialised 
agency

By  an  Agreement  between  the  UN  and  WIPO,  the  former 
recognises the latter  as its  specialised agency “for  promoting 
creative intellectual activity and for facilitating the transfer of 
technology  related  to  industrial  property  to  the  developing 
countries in  order  to  accelerate economic,  social  and cultural 
development, subject to the competence and responsibilities of 
the United Nations and its organs”.xxvii

1974-5 UNCTAD  joint 
Report

The report requested back in 1961 by the Brazilian Resolution 
was finally published. It showed “... a shift from [the] primary 
concern  with  the  protection  of  private  interests  of  the  patent 
holder (...) towards safeguarding the general public interest...”, 
which  indicated  that  “the  consideration  of  the  interests  of 
economic  and  social  advance  of  the  developing  countries 
[should be] the determinant of the efficiency of the operation of 
the patent system.” The report concluded that “a future revision 
of the patent system will have to be considered (...) [in order to 
make]  patent  laws  and  practices  capable  of  effectively 
complementing  other  instruments  of  policy  for  national 
development.”xxviii

1980-84 Nairobi  and 
Geneva 
Revision 
Conferences  of 
the PC

Albeit developing countries having tried, since 1974, to lower 
international  IP protection  standards,  this  was  not  successful, 
and ended up giving rise  to  a  counter-measure  by developed 
countries and IP owners.xxix

1979-87 US International 
Trade 
Commission 

The  projection  of  losses  on  the  US  balance  of  trade  due  to 
counterfeiting was estimated on US$ 43-61 billion. From 1980-
87, the US manufacturing trade balance dropped from US$ 27 
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(ITC) bi. surplus to US$ 138 bi. deficit.xxx

1982 US CAFC The US Court of Appeals for the Federal Circuit was created to 
help in strengthening the enforcement of IP.xxxi

1984 Amendment  of 
US Trade Act to 
include  IP: 
'section 301' and 
GSP

The US included an amendment to section 301 of its 1974 Trade 
Act including the removal of tariff preferences or the imposition 
of  sanctions  to  countries  that  did  not  provide  “adequate  and 
effective  protection”  of  US  IPRs  in  foreign  countries,  being 
noted that a 301 action could begin with the USTR or with any 
“interested person”. The US Generalised System of Preferences 
(GSP), which waives or reduces tariffs on a voluntary and non-
reciprocal  basis  for imports  from  developing  countries,  was 
made contingent on IP protection.xxxii

1984 International  IP 
Alliance (IIPA)

Created to represent US copyright-based industries (including 
software), they have had an important role in pushing IP matters 
within GATT/WTO, and work close together with the USTR, 
playing a decisive role in making reports and filing petitions as 
“interested person” on the '301' process.xxxiii

1985 USTR:  'section 
301'  against 
Korea

By taking action against Korea some say that, besides wanting 
to  change Korea's  laws on  a  bilateral  deal,  the US aimed at 
preventing them from joining developing country opposition to 
the GATT initiative on IPRs.xxxiv

1986 “Friends of IP” A group of developed countries (in consultation with the  US, 
EC and Japan) on an informal process outside GATT drafted a 
text which provided the basis for the Uruguay's Punta del Este 
Ministerial Declaration, supporting the creation of a multilateral 
trade agreement including IP.xxxv

1986-88 IP  Committee 
(IPC)  founded 
by  IBM  and 
Pfizer

“From its very inception the IPC worked closely with developed 
country  negotiators  as  well  as  with  the  GATT  and  WIPO 
Secretariats and intervened at  critical  points to ensure that its 
views were taken into account”.xxxvi

1986-94 GATT  Uruguay 
Round

Forum shift  from UN's  WIPO to GATT (then WTO),  where 
several other unrelated issues, like textiles and agriculture, were 
put on the table in order to make part of the bargain on trade. 
During 1989-90, 49 proposals on IPRs were tabled from 105 
countries,  including  very  detailed  ones  from  the  European 
Communities, the US, Switzerland and Japan, and also a “too 
general” from 14 developing countries, known as the 'Talloires 
text'.  By  the  end  of  1991  the  Chairman  and  the  GATT 
Secretariat  prepared a 'no-options'  text,  known as the Dunkel 
draft, which is almost the same as the final text.xxxvii

1988 US  Tariff  Act's 
section 337

This  section  gave  power  to  the  ITC  to  seize  and  forfeit 
infringing goods or alternatively to exclude their entry into the 
US. Nevertheless, “the 1988 GATT Panel Report found section 
337 to be in violation of US obligations since it failed to provide 
national treatment.”xxxviii
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1988 USTR:  'special 
301'

Pursuant to the “highly controversial” 'special 301' provisions of 
the  Trade  Act  of  1974,  as  amended  in  1988,  the  USTR  is 
required  to  identify  the  countries  which  deny  “adequate  and 
effective protection of intellectual property rights” or “deny fair 
and  equitable  market  access  to  US  persons  who  rely  upon 
intellectual  property  protection”.  If  through  bilateral 
negotiations these practices are not eliminated, the US President 
can retaliate through sanctions and other measures. Moreover, 
the 'special 301' provisions are being mainly used to threat and 
coerce  the  enactment  of  laws  desired  by  the  US:  as  it  is 
generally known, the USTR ranks the countries in order of the 
most  serious  “offenders”  as  “priority  foreign  countries”, 
“priority watch list”, and “watch list”.xxxix

1988 US  takes 
measures  under 
'special  301' 
against Brazil

Imposition of  US$ 39 million in  tariff  penalties  on Brazilian 
products being imported into the US, which thought that there 
was  the  danger  that  a  developing  country  like  Brazil  would 
unite with India and lead a bloc against this pressure and the 
TRIPs negotiations within GATT.xl

1989 USTR  receives 
report  from 
MPAA  and 
IIPA:  'special 
301'  targeting 
Brazil 

Besides  Brazil;  India,  Mexico,  China,  Egypt,  Korea,  Saudi 
Arabia, Taiwan, and Thailand were also targeted in that year. 
Moreover, Japan and Canada also appeared on the 1989 'special 
301'  watch  list.  Yet,  according  to  some,  “once  one  country 
resorts to actual coercion in attaining a trade objective it  is a 
very public admission of failure.”xli

1995 WTO's  TRIPs 
Agreement  (and 
WIPO + WTO)

Inter alia, with developing countries lacking “greater technical 
expertise,  time  and  coordination”,  besides  the  considerable 
threats  of  the  'special  301',  and  “given  the  relatively  united 
assault  by  the  North  against  the  largely  weak  and  divided 
South”, the TRIPs Agreement was finally adopted together with 
the  whole  WTO  package. Besides  setting  a  minimum 
international standard of IP protection (consistent with the law 
of  most  developed  countries),  TRIPs  also  has  provisions  on 
enforcement (teeth),  which can give rise  to trade sanctions.xlii 
With the shift of IP to the WTO, UNCTAD becomes the “most 
marginalised” international organisation.xliii

1996 WIPO  more 
active  (WCT, 
WPPT, PLT)

With the advent of the WTO TRIPs Agreement, WIPO becomes 
not  the  only  organisation  responsible  for  IP,  and  it  starts  to 
'propose'  TRIPs-plus  treaties,  i.e.,  with  higher  standards  of 
protection.xliv

1997 UNCTAD report Commissioned  by  WIPO,  this  UNCTAD  report  studied  “the 
financial  and  other  implications  of  the  TRIPs Agreement  for 
developing countries”. Three key points arose from it: a) despite 
the strengthening of the IP regime be seen “to engender positive 
impacts in developing countries”, it could, however, “precipitate 
certain negative impacts, including higher prices for protected 
technologies  and  products  and  restricted  abilities  to  achieve 
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diffusion through product imitation or copying”; b) “developing 
nations should aspire to strike and sustain a balance between the 
needs of innovative firms and their licensees”, and “the needs of 
legitimate  follow-on  competitors  and  consumers”,  and  c)  the 
impact of IPRs “will differ among countries depending,  inter 
alia,  on  the  existing  IPR system,  the  level  of  economic  and 
technological development, and the mode of implementation”.xlv

1999 UNDP Report “Tighter  intellectual  property  rights  raise  the  price  of 
technology transfer, and risk blocking developing countries out 
of  the  dynamic  knowledge  sector  in  areas  such  as  computer 
software and generic drugs.”xlvi

2000 UN Commission 
on  Human 
Rights

The “protection  of  the  moral  and  material  interests  resulting 
from any scientific, literary or artistic production (...) is a human 
right,  subject  to limitations in the public  interest”.  Moreover, 
there  are  “conflicts  between  the  [IPR]  regime  embodied  in 
TRIPs (...)  and international  human rights  law”.  Yet,  besides 
reminding  Governments that  there  is  a  “primacy  of  human 
rights obligations over economic policies and agreements”, they 
should implement  provisions  that  “protect  the social  function 
of” IP.xlvii

2001 Doha and Public 
Health (WTO)

It was reaffirmed that WTO members have the right “to use to 
the full” the flexibilities provided for in TRIPs, and that “the 
[TRIPs]  Agreement  can  and  should  be  interpreted  and 
implemented in a manner supportive of WTO members' right to 
protect  public  health  and,  in  particular,  to  promote  access  to 
medicines  for  all.” Nonetheless,  following  the  Doha 
Declaration, “behind-the-scenes strategies c[a]me into play”xlviii, 
and developed countries led by the US aggressively pursued a 
campaign  to  limit  its  coverage,  and  the  multiple  conditions 
imposed  on  the  import  and  export  of  generic  drugs 
tremendously restricted access to health for all, on a clear “new 
model for explicitly endorsing protectionism”.xlix

2001 UNDP Report IP  “can  go  too  far,  hampering  rather  than  encouraging 
innovation  and  unfairly  redistributing  the  ownership  of 
knowledge.”  Moreover,  “there  are  signs  that  the  cards  are 
stacked  against  fair  implementation  of  TRIPS.” 
“[C]ommitments under this and other multilateral agreements to 
promote technology transfer must be brought to life.”l

2002 UK  CIPR 
Report

Appointed by the British Government,  this  Report  stated that 
the concerns on the operation of the IP system regards not only 
developing countries, but also rich countries. It raised questions 
of costs of the system, and recalled for the concern that it  is 
being used more for protecting investment than for stimulating 
invention and creativity,  and that there is a need to reconcile 
public  interest  in  accessing  knowledge,  with  the  interest  in 
stimulating invention and creation. Moreover, IP should not be 
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seen as “and end in itself”, but rather as means for “contributing 
for the greater public good” and for the “fulfilment of human 
economic and social rights”.li

2002 World  Bank 
Report

If  constructed  well,  IPRs  could  stimulate  acquisition  and 
dissemination of new information, however “the link between 
IPRs  and  long-term  economic  growth  remains  poorly 
understood, and is likely to remain controversial.” It also called 
the attention to the costs of enforcing IP.lii

2003 Cancun (WTO) It  “was strikingly similar to the deeply flawed Doha process, 
except  for  the  emergence  of  a  new  coalition  of  developing 
countries – the G20 (...) and the re-emergence of the G90”.liii

2003 UNDP Report “Rich  countries,  despite  their  commitment  in  the  TRIPS 
agreement, have taken no real steps to share their technology in 
the interests of reducing poverty.” Moreover, TRIPs provisions 
on the interest of users are “so vague that they are difficult to 
apply”.liv

2003 US FTC Report Besides being served “to benefit the public”, competition and 
patent  policies  can  stimulate  innovation,  thus  being 
complementary. Nonetheless, if they are not properly balanced 
there  can be harm to innovation,  just  like participants  of  the 
hearings have expressed their significant concerns. Some of the 
effects  that  were  found  from  the  absence  of  balance  are: 
deterring  of  market  entry  and  follow-on  innovation,  or 
substantially increasing the costs of innovation, and increase of 
“defensive  patenting”  and  licensing  complications.  Thus,  the 
Report issued a list of 10 recommendations to improve patent 
quality  and  minimise  anticompetitive  costs  of  the  patent 
system.lv

2003/
2004/
2005

EC's  Directorate 
General  Trade 
2004  'Strategy 
for  the 
Enforcement  of 
IPRs  in  Third 
Countries'

In 2003 the EC launched a survey in order to identify the “most 
problematic”  countries  outside  the  EU  that  violate  European 
IPRs.  Even  knowing  that  “the  information  provided  has  not 
been verified by the Commission or submitted to the authorities 
of the countries to which they refer for comments”; that “the 
entities that participated in the survey are not identified in the 
text”,  and that  the  results  do  “not  necessarily  [represent]  the 
strict reality”, the 2003 survey is going to serve as “basis for 
further  action  in  targeted  countries”,  together  with  the  2005 
survey.  The 2004 Strategy plan  proposes to identify “priority 
countries” where enforcement actions should be concentrated, 
and,  whereas  noting  that  “unilateral  solutions”  will  not  be 
imposed, nor a “one-size-fits-all” approach will be taken, nor 
that it will “copy other models of IPR enforcement”, it notes, 
however, that “the Commission will not hesitate to trigger all 
bilateral  and  multilateral  sanction  mechanisms  against  any 
country involved in systematic violations”.lvi

Sep. Geneva Nobel Prize laureates, prestigious academics, representatives of 
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2004 Declaration  on 
the  Future  of 
WIPO

NGOs,  among  others,  signed this  Declaration  calling  for  the 
attention of a “global  crisis in the governance of knowledge, 
technology and culture”, and the role that WIPO should play in 
building progress.lvii

Sep.-
Oct. 
2004

Development 
Agenda  for 
WIPO

In view of an evident absence of balance between rights-holder 
representatives,  and  public  and  civil  society  interests,  a 
Development Agenda (DA) for the UN's WIPO was proposed in 
the WIPO General Assembly (GA), by a group of 14 Member 
states (Argentina, Bolivia, Brazil,  Cuba, Dominican Republic, 
Ecuador, Egypt, Iran, Kenya, Peru, Sierra Leone, South Africa, 
Tanzania  and  Venezuela).  The  DA's  main  observations  and 
issues include, inter alia: the protection of intellectual property 
rights  (IPRs)  is  not  an  end  in  and  of  itself,  rather  IPRs  are 
tactical instruments used to bridge the knowledge gap and the 
digital  divide; the protection of IPRs shall  never come at  the 
expense of the legitimate interests of the public, and the cost of 
IP regimes shall always be weighed against the public benefit; 
as a member of the UN, WIPO must comply with and be guided 
by the broad development goals of the UN; higher standards of 
IP  protection have  failed  to  foster  the transfer  of  technology 
through foreign  direct  investment  and licensing;  it  should  be 
created a Treaty on Access to Knowledge and Technology. The 
DA  has  sparked  widespread  manifestations  of  support  from 
consumer  advocate  groups,  organizations  devoted  to  civil 
society's interests, and several other Member states as well. The 
DA, welcomed by the 2004 WIPO GA, is to be examined in 
Inter-sessional Intergovernmental Meetings (IIM), on which a 
report would be prepared by 30 July 2005 for the consideration 
of the September 2005 WIPO GA.lviii

2005 World  Bank 
Report

Mentioning  TRIPs-plus  bilateral  agreements,  it  stated  that 
“preventing the erosion of monopolistic returns to the owners of 
technology through enhanced IPRs is of doubtful development 
benefit for the average developing country.”lix

2005 A2K meetings Series of meetings between IP experts from academia,  public 
interest NGOs, among others, to discuss proposals for an Access 
to  Knowledge  Treaty,  including,  inter  alia:  distance  learning 
education;  open  non-exclusionary standards;  minimum 
freedoms, and flexibilities.lx

2005 WIPO 
Manifesto  for 
Transparency, 
Participation, 
Balance  and 
Access

Two  Brazilian  academics  and  a  representative  from  a  NGO 
issued this open letter which was delivered to WIPO's Director 
General,  with more than 1,200 signatures,  from 63 countries, 
representing diverse fields of interest, well-known universities, 
NGOs, private firms, government bodies, among others, urging 
for  Transparency,  Participation,  Balance  and  Access  within 
WIPO activities.lxi

2005 US  keeps Albeit Brazil's considerable effort, including the creation of its 
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YEAR EVENT SUMMARY DESCRIPTION

threatening  to 
withdraw  the 
GSP from Brazil

National Council to Combat Piracy and IP Crimes, the USTR 
continues to “review” a petition submitted by IIPA in 2001 to 
remove  the  GSP  benefits  from  Brazil. Within  the  past  12 
months the US has extended for 3 times the review, the current 
deadline  being  30  Sep.  2005.  According  to  the  Brazilian 
Ministry of Foreign Affairs, "[f]or the amplitude and deepness 
of the information provided to the North-American government 
on  the  fight  against  piracy  (...),  the  Brazilian  government 
understands that the sealing of the GSP revision process would 
have been the appropriate measure at this moment.”lxii

2005 WIPO – 1st IIM In the 2004 WIPO General Assembly, when the Development 
Agenda (DA) was proposed, the Assembly accepted to convene 
Intergovernmental  Inter-sessional  Meetings  (IIM),  which 
respond directly to the Assembly, in order to discuss the DA 
and any other further proposal. Four documents were tabled: an 
elaboration of  the  original  DA by the  now called “Group of 
Friends  of  Development”  (GFD),  and  three  other proposals: 
from the US, Mexico, and the UK. Several developing and least 
developed countries,  including India, strongly supported from 
the floor the issues raised by the GFD, while the US, Australia, 
and  Switzerland  were  the  countries  that  most resisted  any 
substantial change within WIPO. Basically, Mexico just wanted 
a  few improvements  in  technical  cooperation;  while  the  UK, 
despite mentioning the 2002 CIPR Report, only provided some 
strategic “observations”. In order to continue the discussions, it 
was set two more IIMs, for June and July, before the 30 July 
2005  deadline  for  presenting  a  report  on  the  progress  of 
discussions to the 2005 WIPO General Assembly.lxiii

2005 Second  South 
Summit

132 developing and least developed countries, members of the 
G-77, called for “integrating the development dimensions in the 
rule  making”  of  IP  in  order  to  bring  a  fair  balance  and  to 
promote access to knowledge.lxiv
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