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more precis

KEYWORDS

RESUMO

v. Madison foi julgado, os franceses estavam 
ocupados, concluindo a destruição da autoridade judicial independente. 
Esse processo começou em 1789, o ano em que a Constituição dos Estados 

permanece em vigor hoje, proibiu a revisão judicial de atos legislativos 
e administrativos, assim como a primeira Constituição escrita do país, 
concluída em 1791. Em 1804, um novo sistema legal surgiu. Foi construído 
sobre o princípio — um corolário da soberania legislativa — de que os 
tribunais não devem participar da função legislativa. O juiz foi imaginado, 
portanto, como um “escravo virtual da legislatura”, ou, mais precisamente, 
um escravo do sistema de código do direito. Os códigos são estatutos 
que, na sua forma idealizada, pretendem regular a sociedade de forma 
permanente e abrangente, reduzindo, assim, a discrição judicial a zero. Por 
meio da mímesis e da guerra, o sistema de códigos e a proibição de revisão 
judicial espalharam-se pela Europa. Embora o século XIX tenha passado 
por uma mudança de regime quase contínua, e os estados antigos tenham 

poderiam ser revisadas a critério do legislador; doutrinas relacionadas 
com a separação de poderes poderiam ser subjugadas judicialmente para 
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autoridade legislativa; e as restrições à autoridade do legislador, como 

PALAVRAS-CHAVE

Revisão judicial americana — lei francesa — revisão judicial

 Marbury v. Madison1

2

3 The codes are statutes 

1

2

 Const.,

3  Marbury
 John 

 (1985).
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In the end, it failed. The major political parties, invoking the specter of an 
 
 

to secure the General Will
Parliament.4

 
the collapse of Communist regimes in Central and Eastern Europe. All 

substantive constraints on government, including constraints on legislative 
 

 
 

European constitutional court is a specialized jurisdiction, detached from 

(1978), and Belgium (1985). After 1989, the institution spread to the post-

Rumania, Russia, Slovakia, Slovenia, and in still other states of the former 
5

not American judicial revi pread across Europe.6

4

 See 
Jean Jacques Rousseau, on the Social Contract (Judith R. Masters trans., Roger D. Masters ed., 

5

in Post-Communist Europe in a Comparative Perspective (Wojciech Sadurski ed., 2002). 
 

6

governmental institution to declare statutes (and all other acts of government) unconstitutional. 
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I argue that despite important formal, institutional distinctions, there is 

I. Prohibition and its discontents

7

8

 

the Parlements
acts under the Ancien Regime

9

7  127  

the Napoleonic era, the provision has never been abrogated.
8 Article 6 of the 1789

 [la volonté generate].”
9 See
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politics 
assured, and the multitude of intermediate institutions and social practices 
separating the People from the State, and obscuring that fundamental 

 
 

10 Judges 

the codes.11

doctrines favored the development of specialized jurisdictions detached 

Constitution of 1795 established the Tribunal de cassation

of the legislature, Cassation

specialized section of the Conseil d’état.

 
Chambre des deputies on his scheme to create a Grand jury (“to protect citizens 
against the oppression 12; but he 

10

11

 1799, one such 

as legislators.
Quoted in

12
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13 Although the Senate 

14

De Gaulle and his agents established a quasi-Bonapartist institution,15  

 abstract review

16 But appearances can 

amendment be rejected.
Debats, Archives parlementaires, June 16,1793, at 576-77.

13

14  Alec Stone, The Birth 
of Judicial Politics in France: The Constitutional Council in Comparative Perspective 27-29 
(1992).

15

of that I alone am judge. Second, far behind, are the political circumstances, arrangements, 

legalisms.
 Constitutional Review in France, 1975 Sup. Ct. Rev. 212-13. Later de Gaulle 

 Id.
16  supra note 3, at 56.
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The French use the term le Droit

 la Doctrine.
 le Droit, 

 la Doctrine, does not conform 

derived set of moral and professional standards of conduct.17

 
le Droit

 le Politique — partisan passions, goings-on 
in parliament, and the like — because “things political” threaten to undermine 

considered to be outside the interference of government, the civil (or “private”) 

  
le Droit
the recognition and enforcement of private rights.”18

19 In 

17

 See stone, supra note 14, at 10-15, ch. 1; Robert Gordon, 
Critical Legal Histories, 36 stan. L. Rev. 57 (1984); Rogers Smith, Political Jurisprudence, the “New 
Institutionalism,” and the Future of Public Law, 82 Am. Pol. Sci. Rev. 89 (1988).

18  supra note 3, at 92-93.
19  supra note 10, at 56-71,134.
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to be found in doctrinal materials, not in the judgments of courts. In France, 

20

the legal scholar reemerged as the principal protagonist in the ongoing project 

 

Third Republic and its constitutional life had come to be seen as a natural 

membership, freedom of the press, and so on — and these came to be seen as 

of the above, the Conseil d’etat
21

 le Droit
 

of social integration.22

20

 supra note 10, at 44.
21 In 1872, the Conseil d’etat

22

the Constitution.” A. Esmein, Droit constitutionnel

 la Doctrine.
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 la Doctrine
journals appeared, treatises multiplied and lengthened, and scholars, drifting 

 Conseil 
d’etats. 

 Revue 
du droit public, lamenting the fact that all too often politicians and journalists 
ignore la Doctrine,  Revue’s
issue:

23

24

 
Ancien Regime

23 Ferdinand Larnaude, Notre programme, 1 Revue du droit public 3-4 (1894).
24
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A. La doctrine, normative hierarchies, and the “necessity” of 
judicial review

The inclination to construct and then secure normative hierarchies is 

takes precedent over ministerial decree, decree takes precedent over a local 

 le Droit

jural principle (une règle de droit) superior to the State itself.

une règle de droit) superior to the State, 

25

on one and o

25 Léon Duguit, The Law and the State, . L. Rev. 1, 1-2 (1917). Duguit spent some time at the 
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26

  
le Droit

the events of the Revolution.27

 
 

28 

29 and Benjamin Constant30 gave 

 Marbury
31 and therefore must not be “reduced to [the status of] a 

cheap chapter in the civil code.”32

26 Léon Duguit, Theory of Objective Law Anterior to the State, in  
237-48 (Arthur W. Spencer ed., 1921).

27 See (1938). Einaudi leaves the French 

28 Id. at 35-45, 71.
29  (Droz ed., 1970) (1789).
30 Benjamin Constant, Cours de politique constitutionnelle (1819).
31

32
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The nation

33

34

 le Droit. 

35

36

it  
37  

Revue du droit public in 1924, echoed Duguit:

 

of the situation
certain number of individuals.38

33

34 See infra note 39.
35

36

37

38  Le contrôle juridictionnel des lois, 41 Revue du Droit Public 402 (1924).
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 la Doctrine calls “political 
 

and spirit of justice might be questioned” — statutes, “no longer merit 

39

the former is representative:

individualism [l’ordre individualiste]

40

As for the Declaration, Duguit argued that since this list of rights had 

it must be considered an immutable feature of the constitutional landscape.41 

39 R. Carre de Malberg, 2 545-50, 576-622 (1922). Carre de 

 Id. at 549-50 n.33.
40  The notion that individual rights are the basis 

 See Esmein, supra note 22, at 29-30.
41 Léon Duguit, Traite de droit constitutionnel 673 (1923).
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42

43 For its 

solemn function of le Droit  

to them, or be themselves unconstitutional. And since the development of  
 

 le Droit, le Droit
itself.44

 le Droit

superior principle of le Droit, inscribed or not not 

45

42  supra note 40, at 297-300.
43 Paul Roubier, Theorie generale du droit  La Notion de Droit en 

France, in 1 Archives de philosophie de droit et de Sociologie juridique

 See  181 
(1963).

44 Roubier, supra note 43, at 281.
45 Duguit, supra note 41, at 660-68.
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social chaos, Duguit and others turned the argument on its head: disorder 

 le Droit,46

against an unjust regime.47

48

49

because it confronts parliament in the heat of that process. One of the 
 le Droit

46 See Duguit, supra note 25.
47 Roubier, supra note 43, at 282.
48  Essai sur la separation des pouvoirs:  

public liberties.” A. Saint-Girons, Essai sur la separation des pouvoirs 545-61 (1881).
49

 See Malberg, supra note 39, at 545-50.
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taking precautions to see that his role does not become political, that is, 
50

51

Duguit stated:

It has long been accepted dogma that no court could accept a plea 

unconstitutional.52

 la 
Doctrine and “the sheer force of events to this conclusion,”53

50  supra note 33, at 267-68.
51 Id. at 281-82.
52 Duguit, supra note 37, at 87.
53 Id. at 92.
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The moveme

54 The most important line of decisions supporting this interpretation 
 Conseil d’etat, 

 Winkell (1909).55 That case involved a provision of a 1905 

of his postal service colleagues, after having taken part in a postal strike, 

given. The Conseil d’etat

the doctrinal notes on administrative jurisprudence published in the quasi-
 Recueil Sirey and in the Revue du droit public for more than three 

 Conseil d’etat

long line of subsequent cases, the Conseil d’etat
line of reasoning, and even his language, although it did not reference the 

56

In the
57Outsiders took 

54 Id. at 89.
55 Winkell, 3  147 (1909).
56  supra note 40, at 319.

that the Conseil d’etat
 supra 

note 33, at 286; see Duguit, supra note 37, at 90-91.
57  Le Temps, Nov. 14-29,1925.
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The Government of Judges and the Struggle Against Social Legislation in the 
United States 58

focusing instead on the socialization and ideological orientation of judges. 

 gouvernement des juges 

skillful and perseverant campaign 

59 Pointing out 
that le Droit

60

58

unis (Marcel Giard & Cie eds., 1921).
59 Id. at 4-7.
60 Id. at 227.
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 laissez-faire capitalism 

programs.61

62 Whereas before 1921, the doctrinal 

Revue 
du droit public
at least 1895,63

in 1924.64  le Droit 

begun doing it as acts of “pure imagination.”65   
“At the present  presently courts 

66

61 Id. at 220-74.
62 Jeanne Lemasurier, La constitution de 1946 et le controle juridictionnel du legislateur 22  

(R. Pinchon & R. Durand-Auzias eds., 1954).
63 Gaston Jèze, Contrôle des délibérations des assemblées délibérates, 2 Revue generale d’administration, 

May-Aug. 1895, at 401, 411.
64 See  supra note 38.
65 Id. at 400-01, 408-11.
66 Id. at 412-13.
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government of judges.

catastrophic course!67

themselves. In Arrighi, the Conseil d’etat
 

 Conseil 
d’etat” 68 The doctrinal 

B. Rejecting review and rights

69

support for a supreme court (this time to be composed of four politicians 
Conseil d’etat and 

67 Id.
68 Lemasurier, supra note 62, at 170  id. at 169-72 for a discussion of this 

69

constitution,” Annales de la Chambre des deputes, Débats parlementaires, Jan. 28, 1903, at 328.
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the Cour de cassation

70

71  Marbury  
v. Madison72 — the Constitutional Council began to incorporate a bill of rights 
into the Constitution of the Fifth Republic (1958-). It found these rights in the 

 
the 1958 Constitution. The Council did so despite the fact that the founders  

constitutional rights in the constitution proper.73

74

on the other.”75  

Rapporteur

70 Lemasurier, supra note 62, at 32.
71 Decree No. 71-44, Recueil des decisions du Conseil constitutionnel, 1971, at 29. For an account of 

stone, supra note 14, at 66-92, 
and Alec Stone, Where Judicial Politics Are Legislative Politics, 15 W. Eur. Pol. 29 (1992).

72  Was it France’s  Ohio St. L.J. 910 (1974).
73 See Stone, supra note 14, at 49.
74

politics, see Philip Williams, Politics in Post-War France: Parties and the Constitution in the 
Fourth Republic (1958).

75
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76 Raoul Calas (Communist) agreed: the 

translate its spirit into legislation.”77

these terms:

78

Preamble.79

in the constitution, complained that: “The Preamble does not have the force 

80 Most understood the Preamble, as 

76 Débats, Assemblée Nationale Constituante, Mar. 7,1946, J.0.1946, at 607.
77 Id. at 617.
78 Id. at 639.
79 An English translation of the Preamble to the 1946 Constitution is found in Stone, supra  

note 14, at 257-58.
80 Débats, Assemblée Nationale Constituante, Aug. 29,1946, J.0.1946, at 3361-62.
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rules of the 
81

and collectivist center, the vast bulk of the Preamble consecrates a long list 

state to nationalize all industries that are either de facto monopolies or that 

82

 

lared its full juridical status,83

81 Débats, Assemblée Nationale Constituante, Aug. 23,1946, J.0.1946, at 3303.
82 See Charles-Albert Colliard, Precis de droit public 99 (Librairie Dalloz ed., 1950); Georges Ripert, 

Le declin du droit 13,17 (R. Pinchon & R. Durand-Auzias eds., 1949). Both argued that, since 

83 See Georges Burdeau, Droit constitutionnel et institutions politiques 346-48 (R. Pinchon & R. 
Durand-Auzias eds., 1957); Maurice Duverger, Manuel de droit constitutionnel 370-74 (5th ed. 
1948); Georges Vedel, Manuel elementaire de droit constitutionnel et de science politique 326-

 De I’lnconstitutionnalité des Lois 
ou des Autres Actes de I’Autorité Publique et des Sanctions Qu’elle Comporte dans le Droit Nouveau 
de la Quatrième République Française, 1947 juris-classeurs periodiques: La Semaine Juridique 

 Le Préambule de la Constitution du 27 Octobre 1946, 63 Revue du droit 
public 248, 347 (1947); Jean Rivéro & Georges Vedel, Les principes economiques et sociaux et la 
Constitution: Le préambule, collection droit social, 31,1947, at 13,15; Marcel Waline, Notes 
de Juriprudence, 66 revue du droit public 691, 694 (1950).
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fundamental rights.84

 

85

86

 Conseil d’etat 

service.”87

84 See Duverger, supra note 83.
85 Duverger, supra note 83, at 374-78.
86  supra note 83, at 613.
87 See  ch. 6 (1998); L. 

119-26 (2d ed. 1973).
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88 
 Conseil d’etat in 

Amicales,89 

la Doctrine had overcome its 
90

 le Droit constitutionnel, 
 La Doctrine

91 92

II. The European model of constitutional review

Kelsen.93

94

88 See  Constitutional Review in France, 1975 Sup. Ct. Rev. 189, 197; see also 
Lemasurier, supra note 62, at 187-200.

89

90 For a recounting of these events, see Stone, supra note 14, ch. 4.
91

 See Louis Favoreu,  
La Politique saise par le droit (Economica 1988); Louis Favoreu, Le droit constitutionnel, droit 
de la Constitution et constitution du droit, 1 Revue Francaise de Droit Constitutionnel 71 (1990).

92

 (Librairie Generale de Droit & de Jurisprudence ed., 1928); and 
 La garantie juridictionnelle de la Constitution, 45 Revue du droit public 197 (1928). 

 See  
La pensee de Charles Eisenmann (Paul Amselek ed., Economica 1986).

93

 The Genesis of Constitutional Review in Parliamentary 
Systems, in , 21-38 (Christine 
Landfried ed., 1989).

94

 Franz Neumann, The Democratic and The  
Authoritarian State ch. 2 (1964). During the Weimar Republic, the Reichtsgericht
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95

reformers in Spain, Portugal, and post-Communist Europe all rejected 

 

A. The Kelsenian Court

War II Europe took place during the Austrian Second Republic (1920-34), 

 
role as the principal drafter of the Constitution of the Austrian Second  
Republic, and then as a legal theorist.96

97 In  

  

95 In 1947-48, representatives to the Italian constitutional convention debated and rejected 
 See  

The Constitutional Review of Legislation in Italy
96

in
97 Kelsen, supra note 92. This section is based on

Constitutional Politics in Europe ch. 2 (2000).
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In his 1928 article, Kelsen engaged both fronts at once. First, he 

as “negative.”98

and levels of government and establishes the rules of the legislative process). 

99

100

 positive nature of the constitution. Positivism is 

98 Kelsen, supra note 92.
99 Id. At 221-41.
100 Id.
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as human rights) transcend time and place, and therefore are (or ought to be)  

 
101

Second, Kelsen argued that the constitutional court should be able to 

 

Third, Kelsen urged that constitutional courts should look as much 

101 Id.



REVISTA DE DIREITO ADMINISTRATIVO44

Rev. Direito Adm., Rio de Janeiro, v. 278, n. 1, p. 15-61, jan./abr. 2019.

individuals and/or a special constitutional ombudsmen might be given the 

102. 

Europe the major political parties remained hostile to the establishment of 

that respect.

democratic controls, recognizing the liberties of individuals, and embedding 

 

102 
Nicolo Zanon, , 5 
Annuaire international de justice constitutionnelle 177-89 (1989).
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constitutional courts should be denied jurisdiction over constitutional rights, 
in order to ensure that judicial and legislative functions remain as separate as  

and supranational levels. The burden of protecting these rights has fallen on 
modern Kelsenian courts.

III. The European and American models of constitutional review

the constitutional questions

“constitutional” space, one that is neither “judicial” nor “political,” as those 

justice, since it can succeed in eliminating unconstitutional legislation before 
harm has been done. Th
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the constitution in relation to all other legal norms.
 concentrated, in the sense of being 

 

103  
 Marbury from Article III  

 

 

 concrete

requires the interjection of abstraction into the proceedings. In its pure form,  
 

is abstract because it proceeds in the absence of litigation: the judge reads the 

highlight the constitutional moral that comes at the end. What Europeans call 

 concrete is its connection to — 
 judicial

estion to the constitutional court. She is required 

103 Martin Shapiro & Alec Stone Sweet, The New Constitutional Politics of Europe, 26 Comp. Pol. Stud. 
400 (1994).
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administrative norm is unconstitutional.

 
 

 

the meaning of the constitution, rather than to preside over concrete “cases” 
in the American sense.

“political” and the “judicial” functions, as these distinctions are understood 

IV. Why it may not matter
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104

that European constitutional courts, in their rights-based jurisprudence, have 

105

A. Abstract review in the United States

106

104 Stone S  supra note 97, at ch. 4-5.
105 See Alec Stone, Qu’y a-t-il de concret dans le contrôle abstrait aux États-Unis?, 34 Revue Française de 

Droit Constitutionnel 227 (1998).
106

rulemaking of federal agencies.
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instruments of rights ad
taken to preserve the status quo ante litem pending a judicial resolution of the 

if relief is not granted.107

Supreme Court has held, since Thornhill v. Alabama,108 that a statute that 

 

adjudicating violations of the First Amendment.109 Indeed, the Court treats the 

rights for fear of
Thus, in its present form, the doctrine of “overbreadth” carves out an 

107

 

108

109 Laurence Tribe, American Constitutional L  1023-24 (2d ed. 1988).
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the protection of the First Amendment. In Spokane Arcades, the Supreme Court 
summarized its approach to the problem of facial overbreadth and the rights 

from doing so rather than risk prosecution or undertake to have the 
 
 

invalidation.110

110
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111

and vagueness are distinguishable.112 A statute is vague, and therefore 

113

enforcement, raising concerns about due process and equal protection of the 

the Constitution, is to resolve cases and controversies. The precise, juridical 

doctrines related to separation of p

111 See, e.g.,  

112 See Tribe, supra note 109, at 1033-35.
113 Connally,
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that doctrine has become a blend of constitutional requirements and 

one of uncertain and shifting contours.114

114
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some fundamental, constitutional right — such as the freedom of speech, or 

This is the logic that underpins doctrines governing facial challenges and  
 

statement might be recast in terms that make sense to American judges and 

115

 Younger,116 complained that “facial challenges 

cases and controversies.

for-granted mode of adjudicating in the domains of free speech117 and 
reproductive rights.118

115 William Cohen & Jonathan Varat, Constitutional L  122 (9th ed. 1993).
116

117

 

 
 

 See
118  See, e.g., Am. 

Acad. of Pediatrics v. Lungren, 940 P.2d 797 (Cal. 1997) (concerning parental consent to 
abortion in the case of minors).
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the statute to enable the constitutional, and thus uncontaminated, parts to 
 

branches from the tree.119

be promulgated. Third, American judges and European constitutional courts 

to give authoritative interpretations of statutes — the “saving construction” 
in American parlance and “strict reserves of interpretation” in France; other 

119 Tribe, supra note 109, at 1027-33.
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of, the judicial function.

and therefore in abstract reasoning and decisionmaking.120

V. Conclusion

 Marbury v. Madison

Does the constitution (or do the Peop

120  
Abstract and Concrete Review in the United States, in Martin Shapiro
Politics, and Judicialization ch. 6 (2002).
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rest of the constitution, favor certain forms of interpretation, and certain kinds 

structure of European rights provisions appears to require the development 

 

the “least dangerous branch,”121 at least in some areas of politics, under 
certain conditions,122 123

much in one breath, and then move on to more interesting issues. For most 

courts of imposing a “government of judges,” but such complaints are 

121

(1962).
122 See, e.g.,

123
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A

 Marbury as if it 

tensions inherent and irresolvable.
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