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I.  Introduction 
Late industrializing countries, including Brazil, have relied their process of economic 
development on alternative institutional mechanisms, which have supplemented and 
even have substituted the private market order2. Based on this government�oriented 
arrangement, in less than 50 years, these economies have evolved from a predominantly 
agrarian and rural organization, to a diversified urban and industrial economy. During 
this period, the government acted as the protagonist for industrial change. It established 
economic goals, formulated industrial policies and developed regulatory initiatives to 
promote the substitution of imports, forging then capitalism through public measures 
specially directed to spurring infrastructure and capital goods sectors. Brazilian 
economy was a typical example of this pathway: from the 1930s to the 1970s, assisted by 
an expressive State intervention, the economy grew and became diversified and 
industrialized. This was the heyday of developmental period, but this period was over in 
the 1980s. After this, between 1980 and 2000, government�oriented development model 
was partially reviewed and several developing countries faced broad privatization 
programs and wide initiatives to liberalize their former closed economies.  

More than twenty years later, however, Latin�American countries, Brazil ahead, 
have been revealing interest for retaking developmental efforts once again. Inspired by 
the outstanding economic results achieved by East Asian countries in the 1990s, which 
reached remarkably rates of growth and social inclusion after following an unorthodox 
trajectory, and pressed by weak domestic results, officials and policymakers started to 
redraft public instruments of economic inducement. In the aftermaths of liberal 
consensus and market�oriented reforms, there have been renewed interests for some 
subjects which had been considered old�fashioned in the last two decades of twenty 
century. This is the case of assembling state�owned companies to organize 
infrastructure sector, as oil, establishing exchange control to mitigate currency 
unbalances, implementing redistributive social policies to counteract the expressive 
inequality, adopting regulatory intervention to correct market failures, and more 
specifically stimulating development bank activism and industrial policy measures to 
foster innovation and competitiveness. 

Regarding these two last topics, which are the object of this paper, Brazilian 
experience has been particularly interesting. After two decades refusing designing 
industrial policies, believing that “the best industrial policy would be not to have an 
industrial policy” and channeling developmental bank’s operation to finance privatization, 
policymakers undertook a significant change in the agenda. Little by little still in the end 
of 1990 and more vigorously from 2004 onwards, Brazilian government has launched new 
industrial policies initiatives to stimulate innovation in private companies, among others 

                                                 
2 See on this Amsden: “to compensate for its skill deficit, ‘the rest’ rose by devising an unorthodox, original 
economic model. This model qualifies as new because it was governed by an innovative control 
mechanism. A control mechanism is a set of institutions that imposes discipline on economic behavior. The 
control mechanism of the ‘rest’ revolved around the principle of reciprocity. Subsidies (‘intermediate 
assets’) were allocated to make manufacturing profitable – to facilitate the flow of resources from primary 
product assets to knowledge�based assets – but did not become giveaways.” A. Amsden. The Rise of the 
Rest – challenges to the West from late�industrializing economies, (New York: Oxford Press, 2010), p.8.   
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strategies. Besides this, Brazilian Development Bank (BNDES), former leader of 
developmental stage, in charge of major part of finance directed to infrastructure and 
heavy industries, has also been the protagonist of this new period. It is quite impressive 
the growth of its participation in investment funding: since 2003, volume of annual 
disbursement has increased from US$ 20 billion to almost US$ 100 billion. 

This description, however, deserves some caution and better analytical refinement. 
This is because despite seeming a simple resurrection of the battered developmental 
state, this retaking contains some conundrums that need to be tackled and clarified. 
Firstly, even though State has been brought back, there has also been an uncontroversial 
increased in market operation, which was caused by the extensive privatization of a 
considerable portion of activities formerly under the States’ responsibility. Secondly and 
a part of this same rearrangement, remaining state players have incorporated some 
private criteria and have become more fine�tuned with efficiency purposes, attempting to 
mimic their private partners. Thirdly, although industrial policy and development bank 
financial role have been bolstered, the consolidation of a new international legal order, 
shaped by WTO rules, has been limiting the range of public incentives that can be utilized 
for developmental objectives.  

As a conclusion, it seems that this renewed public participation does not simply 
represent a mere continuation of the institutional arrangement prevailing before the 
market reforms mentioned above. In the post market�oriented reform scenario, the 
intervention of these agents lies within new parameters: development bank and state�
owned banks as a whole fulfill their public fund�allocation duties consistently with the 
financial market modus operandi. A good example of that is the fact that the BNDES 
performs part of its inducement role through the capital market and private equity 
operations. Not by chance the Bank holds a substantial participation in valuable 
companies listed in the Stock Exchange of Sao Paulo (Bovespa). 

To better understand this different type of developmental initiatives, this paper will 
examine a case study in which all these features are present: the financing of innovation 
by BNDES. In spite of representing a tiny portion of Bank’s disbursements, innovation 
financing contains at least three elements that feature this attempt of developmental 
retaking, they are: a new agenda, specific tools and a unique resulting rationale from 
State intervention. In terms of agenda, innovation is a new item in the developmental 
traditional scope, which is normally driven to pick the winners in traditional sectors. 
Concerning the tools developed for this new mission, they have represented a break in 
the Bank’s paradigm (used to financing large enterprises with physical assets): it relies 
on flexible legal structures that, formally or informally, favor a financial relationship 
subject to trajectory revisions and adaptations. Ultimately, instead of the top�down 
standard and pre�defined operations, designed to meet economic planning 
requirements, the financing of innovations has been based on cooperative alliances and 
public�private partnerships between the private companies and the public Bank. This is 
the case of joint operations established between BNDES and capital market investment 
groups, who associate to form venture capital private funds. 
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For such, this paper is organized in five further sections. The following section 
(section 2) presents a panorama of the Brazilian financing model, indicating the 
prevalence of BNDES as financing agent. This section also describes the institutional 
dynamics of financial governance, qualifying their differences from other forms of State 
action ahead of development processes. The third section presents a case study 
dedicated to analyze the role and legal tools employed by BNDES to finance innovation. 
This section also tries to interpret the rationale underlying these tools or what it means 
as a new set of legal instruments for public intervention in economy. It discusses as well 
the limits of these new development�oriented initiatives, summarizing that path 
dependence factors may constrain the consolidation of the new attributes acquired by the 
BNDES.  Lastly, the fourth section will present a conclusion.     
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II. Administrative governance and industrial financing in Brazil: old and new 
parameters 
Based on the course of some national economies and on the discussions held by 
literatures on Law, Institutions and Finance, one can recognize two organizational types 
of financial systems: (i) arrangements oriented by a passive role played by the State and 
(ii) arrangements driven by an interventionist or positive role played by the State.3 Each of 
these arrangements, in turn, relates to different kinds of legal�institutional governance: 
a passive role consists of a legal governance of financial transactions, while a positive 
role relies on an administrative governance of those functions relating to raising and 
allocating funds.  

In the passive role, the State and the corresponding regulatory framework focuses 
on setting up a private financial environment, setting the ground rules for the 
performance of financial agents. Such role is a passive one, since the State is only 
concerned with building up the rules of the game for private transactions. In short, the 
State is committed with the establishment of the legal governance for financial market 
traders. This kind of institutional arrangement can be found both in the financial systems 
based on the stock market, such as the North�American one, and in those based on 
private banks, such as the German. In both cases, financial governance relies on the 
assumption that, once the legal framework is built up, incorporating the relevant codes 
of rights and liabilities, investors and fundraisers tend to do their deals only oriented by 
efficiency reasons. Ultimately, it is assumed that the activities conducted under the 
financial system are developed almost spontaneously (once the legal�institutional 
framework is established).  

Unlike the passive role and legal governance, in arrangements oriented by a 
positive role, the State goes beyond the mere setting of ground rules for the investment 
environment. In this second type, which is commonly found in developing countries, such 
as South Korea, South Africa or Brazil, public agents turn their efforts to designing active 
instruments aimed at directing financial resources not only by efficiency purposes, but 
also according to policy reasons. Then, in this type of governance, law does not only set 
the rights and obligations of investors, but primarily builds up institutions designed to 
shape up policies.4  

                                                 
3 For a further discussion on this issue, see D. Perkins, “Corporate Governance, Industrial Policy and Rule 
of Law”, in S. Yusuf, M. Anjum Altaf and K. Nabeshima (Ed.) Global Change and East Asian Policy Initiatives 
(World Bank, 2004).  
4 For a specific discussion on the role of law in developing countries specifically on Brazil see D. Trubek. 
Toward a Social Theory of Law: an essay on the study of law and development, vol. 82, Yale Law Journal, 
nº. 1, (1972). 
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Chart 1 – Types of financial governance 

 Role of State Funding and allocation Protagonists 

Legal 
Governance 

Setting up legal framework to 
private transaction 

Private funding; 
Efficiency�based resource 
allocation 

Stock market; 
Private banks 

Administrative 
Governance 

Setting up legal framework 
and also shape institutional 
frameworks to implement 
policies 

Public funding; 
Developmental�based 
resource allocation 

State�owned banks 

Elaborated by author 

 
The central actor of this second type of governance is the state�owned banks and 

development banks.5 In this alternative framework, State takes over the responsibility for 
overcoming both flaws widely detected in the financial segment of less developed 
countries: (i) poor funding capacity of long term operations and (ii) aversion to projects 
that, despite the higher risk, presented relevant external effects on the economy.  For 
such, the state�owned banks are supported by two tools that constitute this financing 
model: (i) the mechanisms of compulsory savings, instituted by means of taxation to 
guarantee the funding of banking activities, and (ii) legal�financial instruments to direct 
credits, according to the priorities fixed by industrial policies. It is, therefore, a financial 
arrangement (or part of it) largely directed by the State, from financial funding (via 
taxation) to selection and execution of financed projects. 

Both patterns of financial governance are deeply embedded in national institutional 
arrangements and being so they are subject to path dependence factors. Reflecting 
policy options, interest groups actions, social values and historical trajectories, they are a 
result of an intricate web of formal and informal mechanisms of socio�economic 
coordination, which contribute to this persistence of differences in financial 
configurations. Furthermore, they help to explain why financial systems have not 
converged to the same standard, as it was predicted for some analysts in the beginning 
of the financial globalization, in the 1990s. Even under international pressure for more 
harmonization of practices, rules and procedures, differences in the financial governance 
are still relevant and pervasive around national economies. 

It does not mean, however, that these patterns are fix and unchangeable. Being 
result of institutional construction, which embodies societal preferences, these 
arrangements, as the whole society, are also subject to adaptation before new scenarios. 
A case in point is that these institutional dynamics normally are not strong enough to be 
disruptive of the former structure. As it occurs with other coordination systems, financial 

                                                 
5 According to Amsden: “the State’s agent for financing investment was the development bank. From the 
viewpoint of long�term capital supply for public and private investment, development banks throughout 
‘the rest’ were of overwhelming importance”. A. Amsden, supra note 1, p. 127. 
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systems also display a trend to be more sensitive to incremental transformation than to 
abrupt modifications. 

It is exactly what has been happening in the Brazilian case. After building great part 
of the financial system to accomplish developmental objectives, policymakers have been 
undertaking economic reforms directed at adapting financial actors to the current 
economic necessities. This process, however, has not been able to alter the core 
features of policy�oriented financial agents. The next sections will try to make it clearer, 
describing the intervention of Brazilian development Bank in two different periods of 
Brazilian financial development: (i) developmental stage and (ii) aftermaths of 
developmentalism. 
 
A. Administrative governance in the brazilian developmental period 

The presence of public banks as financial agents has been a permanent feature of the 
Brazilian economic organization, hence the characterization of its regime as 
administrative governance. This kind of financial arrangement, organized at the onset of 
the industrialization process in the 1950s, is the result of the diagnosis spread among 
policymakers that capital and credit markets had severe failures, both in fundraising, and 
in allocation of funds to projects carrying positive externalities for development. On the 
one hand, the volume of savings mobilized by financing channels was at a level below the 
needs presented by industrialization plans. On the other hand, private agents did not 
seem to be willing to take high risks, earmarking their savings to industrial investments 
with uncertain results.  

A case in point is that during the developmental period, the stock market has played 
a marginal role in ensuring long�term funds. From 1970 to 1990, for instance, the 
volume of primary issues of shares did not exceed the annual threshold of 0.5% of GDP6 
and the number of public companies did not exceed the level of 500 enterprises listed on 
the São Paulo Stock Exchange (Bovespa)7. Similarly, private banks also failed to fulfill the 
role of financing long�term industrial investments. Instead, it specialized in short�term 
and low�risk financial intermediation.8 

                                                 
6 D. Monteiro Filha, Aplicação dos Recursos Compulsórios pelo BNDES na Formação da Estrutura Setorial 
da Indústria � 1952�1989, (Dissertation of Doctorate presented at the Institute of Economics of Federal 
University of Rio de Janeiro, UFRJ, 1994), p. 46; and MB Associados, Desafios e Oportunidades para o 
Mercado de Capitais Brasileiro, Estudos para o Desenvolvimento do Mercado de Capitais, Bovespa, ( 2000), 
p. 5 
7 About the weakness of the Brazilian stock market in this period, the study carried out by MB Associados, 
an economic consulting company in charge of presenting a proposal for the reorganization of the Brazilian 
market, in years 2000, states: “weaknesses in the Brazilian stock market is not recent. In the history of 
Brazilian capitalism, the stock market has never played a prominent role, raising funds for high and long�
term capital investments. Not even after the PAEG (Governmental Economic Action Plan) which, 
streamlining the entire institutionality of the Brazilian financial system between 1964 and 1967, has 
“theoretically” fostered the blossoming of the stock market in Brazil”. See MB Associados, supra note 7. 
About the number of listed companies, MB Associados, supra note 7. On the Brazilian capital market in the 
1970s specially on the role of government to foster it, see D. Trubek, supra note 5. 
8 Stallings and Studart, note 3, pp. 244�245.  
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Thus, to overcome financial and economic bottlenecks that traditionally prevented 
industrialization of backward countries, Brazilian policymakers have built an alternative 
institutional arrangement to provide industrial finance.9 It resulted in the setup of state 
agents responsible for various forms of funding, such as the Bank of Brazil (responsible 
for earmarking credit to agriculture), Caixa Econômica Federal (Federal Savings Bank) 
and the Brazilian Housing Bank (in charge of financing housing developments), and, 
especially, the BNDES (Brazilian Development Bank), established in 1952, which over the 
past decades, has conducted most long�term financing transactions.10 

During the industrialization stage, BNDES’s intervention followed strictly the 
objectives of the economic planning policies. Between 1956 and 1961, during the first 
great Brazilian planning experience (Target Plan), BNDES’s activities were directed 
towards the infrastructure sectors, with a large portion of the resources transferred to 
the respective state�owned companies responsible for public constructions.11 During this 
period, observing designations of the Target Plan, the Bank allocates its spending to the 
metallurgy and electricity sectors. 12 Following this first period, in which the base of the 
country’s industrial specialization was partially constituted, Brazil lived through its 
second great experience in economic planning – the II PND (Second National 
Development Plan). It reinforced industrial investments and expanded the country’s 
national productive platform. During this period, great part of loans was directed towards 
private companies, which since then have become the main beneficiaries of credit 
operations.13 Between 1974 and 1979, during the execution of the plan, BNDES 
concentrated financial support to the heavy industry segment, such as raw material 
processing, (mainly metallurgy, chemicals and fertilizers, paper and cellulose), 
infrastructure (with emphasis on electric power and railways) and capital goods 
(especially mechanical and electrical equipment).14 

In this period, compulsory saving devices, established through taxes, provided the 
funding for this financial activity. The first BNDES’ financial source was the Economic 
Modernization Fund, whose resources came from an additional rate levied on the income 
tax (Law 1628/1952). Over the subsequent years, the Bank was charged with managing 

                                                 
9 See on this A. Amsden, supra note 1.  
10 The BNDES is one of the largest development banks in the world. Its level of disbursements is above the 
World Bank’s. In 2009, for example, the BNDES disbursed around US$ 70 bi, whereas the World Bank 
disbursed around US$ 30 bi. The Bank’s size justifies an analysis of the Brazilian administrative 
governance taking it as a key player of this narrative. Information on disbursements can be found at  
www.bndes.gov.br. 
11 See on this Amsden: “infrastructure was the first major target of postwar development banks.” A. 
Amsden, supra note 1, p. 126.  
12 C. Curralero, A Atuação do Sistema BNDES como Instituição Financeira de Fomento no Período 1952�
1996 (Master Dissertation presented to Economic Institute of Campinas University, UNICAMP, 1998), pp. 
11�24. 
13 Until 1968, the majority of the financial operations were directed towards state�owned companies. As of 
1968, private companies became the main beneficiaries of the Bank. By 1974, private companies were 
responsible for 66% of the disbursements and by 1978, for 87%. See M. Schapiro, Novos Parâmetros para a 
Intervenção do Estado na Economia (São Paulo: Saraiva, 2010),  pp. 103�111. 
14 “Curralero (1998), supra note 13, pp. 31�40” and see also “Monteiro Filha (1994), supra note 6, pp. 97�
110”.  
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several other federal funds, also set up with tax funds intended to finance industrial 
enterprises, as shown in the table below.15 
 

Chart 2 – Origin and destination of BNDES’ funds (years selected) 

 Main origin of funds Main destination of funds 

1952-1956 (foundation) Additional income tax levied Infrastructure sectors: Power and 
railways 

1956-1960 (Plan of Goals) Additional income tax levied; 
Generation of bank�derived 
funds; 
Administration of federal funds 

Power and steel industry 

1974-1979 (II PND  - 
Brazilian Development 
Plan; end of the 
developmental stage) 

Tax contributions of social 
security (PIS/PASEP); 
Internal generation of funds  

Basic inputs and capital goods 

Prepared by the author, based on Curralero (1998)16 

 
These resources were driven to pick the winners trough contracts and 

partnerships. In both cases (Target Plan and II PND), they were designed as a kind of 
Pigouvian instruments, to spurring industrial investment, working under very generous 
conditions, either for state�owned or for private companies (commonly they had interest 
rates below inflation). 17 

Therefore, during this period, administrative governance players, notably BNDES, 
obeyed a substantive�developmental rationale:18 its activities were strictly linked to the 
Federal Government’s development policy. Firstly, its allocation criteria were mostly 
based on project’s merits in term of its developmental perspective.19 Secondly, the 
financial collaboration contracts (either fixed or variable income) included rules and 
clauses closer to the usual standards of those of the foment agencies than to those of 
the banking sector. Finally, during each stage of the industrialization process, the 
financing decision favored those segments nominated as strategic by the planning 
offices, which were infrastructure and heavy industries. In sum, at this stage, state�
owned banks, notably the BNDES, drove their intervention in the credit market based on 
the substantive aims of government plans: these banks were not only a passive source of 

                                                 
15 On this, see C. Lafer. JK e o Programa de Metas � processo de planejamento e sistema político no Brasil 
(1956�1961), (transl. Maria Victoria Benevides, Rio de Janeiro, FGV, 2002). 
16 “Curralero (1998), supra note 13, pp. 11�24”. 
17 Interest rates varied between 8% per year for infrastructure projects and 11% per year for key industries. 
On this, see “Curralero (1998), supra note 13, pp. 11�24”. 
18 The notion of substantive rationality is discussed by Teubner and refers to a pattern of state intervention 
linked to the production of social and economic results. On this, see G. Teubner, Substantive and Reflexive 
Elements in Law, 17, Law & Society Review, 2, [1983], 250�257.  
19 “Curralero (1998), supra note 13, p. 11�44”. 
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supplemental financial resources to compensate market failures; they were in fact a 
positive source of financing for the developmental policy objectives.20 
 
B. Administrative governance in the aftermaths of developmental period 

The institutional foundations of administrative governance, as outlined above, have 
undergone significant changes over the past years. Although this has not represented the 
elimination of those public functions that gave rise to the creation of these financial 
agents, there was an alteration in their modus operandi.21Such movement can be 
understood as a dynamic accommodation, that is, the institutional arrangement has 
changed according to new environmental factors, preserving, however, some core 
elements of the administrative governance.22  

During this period, two complementary vectors played a decisive role in this 
institutional dynamics, namely: (i) the crisis of the State and the economic development 
model and (ii) the increase of markets, as a tool to leverage funds. 

Firstly, the fiscal crisis and the external debt crisis faced by several developing 
countries, over the 1980s and 1990s, gave rise to an extensive privatization program, 
which resulted in a decreased in State scope ahead of national economy:23 of the 252 
state�owned companies in existence in 1985, only 96 remained in 1999.24 State�owned 
banks faced a similar scenario: between 1996 and 2002, the number of state�owned 
financial entities was reduced from 32 to 14.25With that, the possibilities of State 
governing the pace of markets were also ruled out. Going to extremes, national 
governments no longer possess the same set of tools to lead the destinies of the 
economy in a top down manner, as occurred in the developmental stage  

Secondly, in parallel with the retraction of public mechanisms of coordination in 
most of these countries, private spaces were widened. In Brazil, it occurs both in the 
production and in the financial sector. In the production sector, state�owned companies 
that had been privatized were acquired by new private companies, some of which 
belonging to international business groups, as those companies operating in 
telecommunications and electric power. In the financial sector, the banking segment 
reported a greater participation of foreign banks and the securities market witnessed a 
considered increase in its activities, which included a new law for greater protection of 

                                                 
20 “Schapiro (2010), supra note 14, pp. 11�44”. 
21 “Schapiro (2010), supra note 14, pp. 295�309” 
22 About the institutional dynamics of arrangements, see the studies on the institutional varieties of 
capitalisms. See on this P. Hall and D. Soskice. “Introduction”, in P. Hall and D. Soskice, Varieties of 
Capitalism – the institutional foundations of comparative advantage (New York, Oxford Press, 2001), pp. 54�
68.  
23 On the State crisis in Brazil, see L. Bresser Pereira. Reforma do Estado nos Anos 90 – lógica e 
mecanismos de controle, Lua Nova Revista de Cultura e Política, nº. 45, (1998). 
24 Data supplied by the Brazilian Planning, Budget and Administration Ministry, available at 
http://www.planejamento.gov.br/secretarias/upload/Arquivos/dest/090105_ESTA_Univ_privatizadas.pdf, 
accessed October 16, 2009.  
25 Data supplied by the Brazilian Central Bank, available at http://www.bcb.gov.br/?SANEA, accessed 
October 16, 2009. See also Stallings and Studart, supra note 3, pp. 222�258. 
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minority shareholders (Law 10.303/2001), and new corporate governance standards in 
the São Paulo Stock Exchange (Market Level 1, Market Level 2 and New Market).26  

Moreover, the international legal order has also been playing a significant role in 
limiting the possibilities of state agent’s action. WTO rules impose severe restrictions on 
the kind of industrial policy that can be conducted by national states. This limitations are 
well known in Brazilian scene: the PROEX, a financial program developed by BNDES to 
support the aircraft industry, trough subsidies granted to Embraer, was considered 
unfair by the WTO and its base of operation had to be undone by the Brazilian 
government.27  

All these factors conjugated provoked significant changes in the modus operandi of 
Brazilian administrative governance. On the one hand, its institutional power and political 
mandate does not have anymore the same length and depth than in the developmental 
period. On the other hand, the market space is more diversified, relying not only on a 
larger scale of private players, but also on other financing alternatives, especially in the 
stock market. This poses a limit to new excessively discretionary regulations and 
policies, either because private stakeholders are stronger in terms of setting off 
reactions or because the State direction may not be, as it was in the past, a sine qua non 
condition for these business activities. Concretely, it brings new parameters to the state�
owned banks, one that is characterized by a greater level of compliance with private 
operational criteria.   

These new parameters can be better described by three proxy elements that shape 
the architecture of administrative governance, they are: (i) criteria for disbursement; (ii) 
source of funding and (iii) type of relationship established with the financial sector. All of 
them suggest that administrative governance has been pursuing a delicate equilibrium 
between more horizontal ties with market players and the maintenance of some public 
targets presented by industrial policy guidelines. 

The first element mentioned above relates to the adoption of criteria of risk and 
return as a precondition for funding decisions. This precondition was fulfilled in two 

                                                 
26 These reforms basically included the privatization of 18 public state banks, between 1995 and 2003, when 
the national banking system became open to international competition (in this period, the number of 
foreign banks rose from 25 to 48), and the definition of new rules for the capital market. Within the capital 
market in particular, two initiatives were particularly important: (i) the enactment of a new corporate law in 
2001 (Law 10.303), with corporate governance regulations to balance forces in publicly�traded companies 
and (ii) the adoption of self�regulation by the market agents themselves, establishing different market 
levels according to the level of demand of their corporate governance standards. With this, besides the 
traditional market, São Paulo Stock Exchange created three other market: level 1, level 2 and New Market, 
the latter with a strict set of rules for corporate governance. Besides these, it created the Bovespa Mais, a 
stock exchange for the IPOs of start up companies (it has similar rules of New Market, but geared towards 
small companies’ difficulties). Details can be obtained at www.bovespa.com.br, and at “Schapiro (2010), 
supra note 14, pp. 265�274” and also at “Stallings and Studart (2006), supra note 3, pp. 222�258”. 
Information also available at Central Bank of Brazil www.bcb.gov.br. 
27 On Brazil’s participation in the litigation of the WTO, see G. Shaffer, M. Sanchez and B. Rosenberg. The 
Trials of Winning at the WTO: What Lies Behind Brazil's Success, vol. 41, Cornell International Law 
Journal, nº. 2, (2008). 
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stages, between the 1980s and the 1990s.28 In 1989, BNDES created the credit area, in 
order to evaluate the quality of its borrowers and the capacity of delivering returns of 
those projects requiring funds. After this, in 1997, the BNDES assigned further emphasis 
to risk analyses: since then risk/return evaluation has been a preliminary variable of 
analysis (precedent to the others). 29 To understand the importance of establishing this 
type of evaluation, it must be considered that, until then, the main parameter for the 
BNDES’ funding decisions was the merit of funding projects. The core variable of its 
decisions was the relevance of funding applications in relation to the purposes stated in 
the development plans.30 

Strictly speaking, between 1950 and 1980, BNDES acted as an agent for 
implementation of Brazilian development plans and though it has relied on a team of 
technocrats, whose decisions were usually safeguarded from partisan and political 
concerns and presented a technical rationale, the financial purposes of its contributions 
were closely tied to the goals and targets set by the Federal Government.31 In this vein, 
the creation of a risk committee strengthened the technocratic nature of the Bank and 
enabled its decision foundations to be further disconnected from governmental short�
term reasons, incorporating economic�financial assessments. Consequently, its financial 
decisions have not been facing significant economic inconsistencies. Unlike some 
literature on public banks suggest32, BNDES does not seem to be a fund allocator that 
benefits partisan political motives at the expense of technical and economic reasons. 
Even as a development bank, its profitability rate and the distribution of risk across its 
portfolio are comparable to the largest private banks, which is a strong sign of some 
economic consistency in its financial decisions.  
 

Chart 3 – Loan Portfolio per Risk Level (%) 

Risk level BNDES Bank of Brazil CEF (Federal 
Savings Bank) 

Bradesco Santander Itaú�Unibanco 

AA 41 24 6 16 31 12 
A 39 30 45 42 48 41 
B 14 28 27 11 5 24 
C 3 9 12 21 6 6 
D 1 3 3 2 2 5 
E 1 1 1 1 1 3 
F 1 1 1 1 1 1 
G 0 0 1 1 1 1 
H 1 4 5 4 5 7 

Source: Interim balance sheet of banks as of December 2009. Prepared by Valor Econômico 

 

                                                 
28 See Curralero, supra note 13. 
29 Curralero, supra note 13. 
30 Curralero, supra note 13. 
31 Curralero, supra note 13. 
32 R. La Porta, F. Lopez�de�Silanes, A. Sheleifer, Government Ownership of Banks, Harvard Institute of 
Economic Research, Discussion Paper nº. 1890, 2000. 
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The second element, source of funding, also presents differences when compared 
to the developmental period. As previously noted, BNDES has built its financial base from 
compulsory savings: tax funds or quasi�fiscal amounts were used by the government to 
grant financing for its activities.33 Nevertheless, in recent years, although the funds from 
compulsory savings are still relevant to allow perennial fundraising, there has been 
considerable diversification in its funding sources. In 2009, for instance, the most 
BNDES’ funds came from the return of its loans (47,7%), followed by contributions of the 
Federal Government (42,5%). These data deserve some caution, to the extent that they 
include a huge amount of resources provided by Federal Government to mitigate 
negative consequences provoked by subprime crisis. In 2008, for example, 56% came 
from return of its loans, while Federal Government resources represented 26%. The 
worker aid fund (the perennial BNDES’s source of resource – compulsory saving) 
represented only 3% of total funding of 2008 and 0,5% in 2009.34  

The diversification of financial sources does not only allow an inference about the 
economic consistency of the administrative governance, but it also introduces the third 
parameter selected to outline this institutional dynamics: type of relationship established 
with the financial sector. Since the 1990s, BNDES has been an active agent in the capital 
market, contributing to the development of the private financial sector. On the one hand, 
it operates in the securities market as an issuer of bonds, especially debentures, in order 
to raise funds and make up its financial base. On the other hand, it plays the role of an 
investor, structuring a portion of its operations through collaborative underwriting of 
securities. 35  

                                                 
33 Curralero, supra note 13. 
34 According to BNDES, Relatório Anual 2008 (Annual Report 2008) and BNDES, Relatório Anual 2009 
(Annual Report 2009) available at <www.bndes.gov.br>, accessed on January 26, 2010. On this topic, a study 
conducted by Prochnik and Machado shows that in the period stretching from 1995 to 2007, the two main 
funding sources for the BNDES’s activities were: (i) the return of investments and (ii) fundraising market. 
The research suggests that since 1995, one year after the financial stabilization undergone in Brazil (1994), 
the Bank has diversified its financial base and has been less dependent on governmental contributions and 
more capable of fundraising from various sources. The analysis by Prochnik and Machado is particularly 
revealing inasmuch as one of the authors, in a previous study, that described the BNDES’ funding sources 
between 1952 and 1995, had drawn a different conclusion: the sources of its financial base came primarily 
from the government (from tax funds directly assigned to the Bank). For a description of main funding 
sources in the period between 1995 and 2007 see M. Prochnik and V. Machado, Fontes de Recursos do 
BNDES 1995�2007, vol. 14, Revista do BNDES,  nº. 29, (2008). For an analysis of the period from 1952 and 
1995, see M. Prochnik. Fontes de Recursos do BNDES. v. 2, Revista do BNDES, nº. 4, (1995). 
35 Among institutional investors, the BNDES is the one with the largest portfolio of companies listed on the 
Stock Exchange of São Paulo: 75 direct or indirect interests, against 55 held by the second largest 
investment agent, PREVI (Bank of Brazil’s pension fund). Other equally significant institutional investors, 
albeit with a portfolio considerably smaller than the BNDES’, are also linked to the State: PETROS 
(Petrobras’ pension fund), with 26 interests and FUNCEF (Caixa Econômica Federal’s pension fund), with 
interests in 15 companies. If qualitatively evaluated, these equity interest data get even more relevant. 
Actual turnover in the Brazilian stock exchange is concentrated on a smaller number of companies, 
around 60�80 companies. The Bovespa index, for example, the performance index of the Stock Exchange, 
is composed of only 65 companies, precisely those whose bonds are the most traded ones. Among these 
qualified companies, the Bank and the pension funds of state�controlled companies hold considerable 
interests: the BNDES holds an interest in 25 out of 65 companies of Ibovespa. Adding its interests to the 
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As noted in the description of its financing criteria and in the evaluation of its 
diversified funding sources, this performance in the Brazilian stock market is another 
indicator that confirms the prevalence of new standards in the administrative 
governance. Despite being a state�owned bank, it has been acting in line with other 
financial market players, either to raise or to inject funds. 

Finally, these factors described above do not mean that the State support is either 
impossible (given domestic and foreign restrictions) or unnecessary (given the market 
increase). From the standpoint of State agents, it is possible to design industrial policies 
and administrative coordination of a portion of the financial system, even with the current 
institutional apparatus, without representing a violation of international restrictions. For 
such purposes, governmental officials must carve out institutional, political and 
economic spaces, setting of policy�related goals and targets in a new fashion. 
Concretely, it means designing industrial policies less oriented to gear the private sector 
and more compromised with horizontal and open�ended partnerships. Conversely, from 
the viewpoint of market agents, the adoption of such measures may be required, insofar 
as the financial market is permeated with allocation problems. Such problems, which 
usually affect the financial systems, including developed countries, may be more acute in 
economies undergoing expansion and diversification.  

Some of these characteristics will be explored more deeply in the case study on 
innovation finance presented bellow.  

                                                                                                                                                              
portfolio of PREVI, PETROS, FUNCEF and others, government�associated entities hold interests in 33 
companies listed in the index. 
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III. Innovation financing: a paradigm of new administrative governance 
The finance of innovation conducted by BNDES can be understood as a byproduct of this 
institutional change occurred in the administrative governance. In some sense, it 
coalesces two building blocks of the new parameters incorporated by this arrangement: 
(i) market�oriented criteria for bureaucracy and (ii) development�oriented inheritances   

From the viewpoint of market�oriented parameters, the narrative presented bellow 
will show that legal tools employed to foster these activities enable a different 
adjustment between private actor and public bureaucrats. These agreements not only 
are more flexible and suitable to deal with uncertain investments, but are also 
instruments widely spread in the financial sector, such as venture capital partnerships 
and investment funds. 

On the other hand, from the development�oriented inheritance perspective, to 
prioritize innovation represents an attempt to remake the developmental agenda. After 
the crisis of developmentalist model in the 1980s, BNDES’s targets was mostly 
concentrated in the short run objectives, reacting to pressures presented by the 
economic conjuncture. In some sense, innovation finance incorporates some 
developmental representations, notably the expectation of formulating a national 
strategy of growth in the long run. 

Besides this, even though the financial market seems stronger, it is still unstable in 
a way and is not a sound institutional alternative capable of being the main option to 
long�term and too risky financing. In fact, even after the institutional reforms of the 
1990s that expanded private financing36, a significant part of the higher risk and long�
term investments still depends on state�owned banks, especially BNDES. Data 
presented by Stallings and Studart37 indicate that BNDES alone answers for the majority 
of the long�term resources allocated in the country.38 Neither the capital market nor the 
private banks or private equity and venture capital industry are able to replace 
completely its leadership in providing this kind of financial resources.39 

                                                 
36 On this see supra note 27. 
37 “Stallings and Studart (2006), supra note 3, pp. 222�258”. 
38 For Stallings and Studart, public agents still play a relevant role in the national economy: The public 
banks continue to play a vital role in Brazil, contrary to expectations. Both the government and those 
supporting the reforms in the 1990s believed the changes would revolutionize the credit market. In 
particular, they expected the entry of foreign banks to expand credit significantly and broaden access for 
those normally excluded, such as SMEs and poorer households. They further assumed that the public 
banking sector would continue to shrink because it was less competitive than private, especially foreign 
banks. The results turned out differently than anticipated, however, and public banks continue to play a key 
role. See “Stallings and Studart (2006), supra note 3, p. 245.” 
39 Under the current circumstances, a possible reason for the predominance of public agents in long term 
operations combines two complementary causes: (i) the type of public bank funding and (ii) the incentives 
produced by the public debt on private banks and other financial institutions. Firstly, compared to private 
bank funding, which comes from deposits in current accounts, the public banks’ financial base (or part of 
it) is more adequate for long term operations. These resources have come from compulsory savings 
mechanisms (public funds) that has allowed constitution of a comfortable funding base throughout the 
time. Nowadays, part of BNDES’s resources (although a small part) come from a compulsory fund 
instituted by the Federal Constitution – the Worker’s Aid Fund (FAT), which is remunerated by Long Term 
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For these reasons, the administrative governance of the financial system still plays 
a possible and necessary role in the Brazilian institutional organization. Its absence 
could result in a decoupling of public benefits and private incentives. Given the 
uncertainty, the cost of short�term opportunities and difficult to get funds at a level 
satisfactory, public benefits reaped with new business activities could be curbed by the 
absence of private interests in financing some innovative companies. 40 

Not surprisingly, therefore, with the growing interest of some national companies in 
developing competitive strategies based on innovation to accompany the rhythm of the 
new economy, there has been a demand for BNDES to develop new financial products to 
support investment in innovation. Consequently, besides the financing of physical assets, 
which since the developmental period has been part of the Bank’s agenda, intangible 
assets have started to receive attention since the beginning of 1990s. In recent years, due 
to the implementation of new industrial policies focused on innovation, this area gained 
even more importance inside BNDES’s programs. This process, however, has required a 
progressive institutional learning to make the former development bank, skilled to 
finance physical goods and big companies, a governmental “venture capitalist”.  

To explore these features in depth, this section will be divided in four major topics. 
Firstly, it will be described the institutional learning process undertook by BNDES during 
the 1990s and mainly from 2004 onwards, which result in new instruments and strategies 
for innovation financing. Secondly, it will be dedicated particular attention to the legal 
tools that are currently employed to support these financial investments. Thirdly, it is 
provided a political economy argument to interpret the whole meaning of this 
institutional learning process and of its new legal tools. Finally, after reviewing the type 
of rationale that underpins State action in the new economy, the fourth topic discusses 
the limits of this innovative agenda, asking to what extent that it will become the 
prevailing mission of Brazilian development bank.  
 

                                                                                                                                                              
Interest Rate (TJLP). FAT’s resources not only permit long term investments (they do not demand short 
term liquidity), but are also remunerated with one of the lowest interest rates set by the Federal 
Government (at present, the TJLP, set by the National Monetary Council, stands around 6 % per year). 
Besides these comparative advantages based on fund�raising, there is still a second factor: the attraction 
of private banks to financing the public debt. The public debt securities are remunerated by another 
interest rate, equally set by the National Monetary Council – the SELIC. During the past years, the SELIC 
(presently around 11%%) has been superior to the TJLP. The practical effect of this difference is the 
creation of an incentive for private banks to secure part of their profit by acquiring public securities, 
instead of broadening the private credit market. This incentive provokes a similar effect on the other 
financial institutions, like private pension foundations and other investment funds (crowding out effects). 
This is indicated by the fact that, over recent period, the volume of public debt was always superior if 
compared to the volume of private debt, suggesting greater Government capitalization in relation to private 
investments. See “Stallings and Studart (2006), supra note 3, pp. 222�258” 
40 E. Yeyati; A. Micco and U. Panizza, Should the Government be in the Banking Sector? The Role of State�
Owned and Development Banks, paper presented at the seminar Governments and Banks: Responsibilities 
and Limits, Inter�American Development Bank (IDB), Lima, Peru, 2004, available at 
<http://www.bid.org.uy/res/publications/pubfiles/pubWP�517.pdf>, accessed on May 2, 2010. See also J. 
Stiglitz, The Role of Government in Financial Markets, proceedings of the World Bank Annual Conference 
on Development Economics, Washington DC, World Bank, (1993). 
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A. BNDES’ institutional learning 

Little by little throughout the 1990s and more vigorously from 2004 onwards, BNDES’s 
officials have been displaying growing interest at bolstering innovation. This process 
presents three predominant periods, which are: (i) pilot programs, in early 1990s; (ii) first 
diversifications, in late 1990s and (iii) industrial policy retaking and expansion of financial 
vehicles, since 2004.  

At the beginning of this institutional experimentalist process, BNDES implemented, 
in 1991, a pioneering program of venture capital, to finance emerging companies – the 
CONTEC.41 In this program, BNDES took on the role of venture capitalist, acquiring equity 
shares in innovative companies, playing also an active role in monitoring them.  

A few years later, as a result of institutional learning, this tool was expanded and it 
originated a second mode of financial operation: the investments in private vehicles of 
venture capital. Thus, besides acting directly as a venture capitalist, BNDES started to 
act as investor in private vehicles,42 which are dedicated to screening and finance new 
ventures. Playing this role BNDES not only granted resources for new firms, but also 
contributed to setting up a private market for capital risk (by stimulating private venture 
capital vehicles). The chart below shows that the participation of BNDES in the 
establishment of this market segment has been significant: after having pioneered this 
sector, establishing the first investment funds, BNDES participates in about half of all the 
investment fund registered in Securities Authority (CVM). 

                                                 
41 See L. Pinto, Capital de Risco: uma alternativa de financiamento às pequenas e médias empresas de 
base tecnológica – o caso do CONTEC, Revista do BNDES, 7, [1997] 20�27.  
42 In the beginning the private vehicle for venture capital investments were holding companies, but in 1994 
the Securities Commission (CVM) set new rules to this sector, fostering the constitution of funds as private 
vehicle to private equity and venture capital investments. (Regulatory Instruction 209/94). The success of 
investment funds as a legal tool can be verified by the data on its use in the venture capital and private 
equity market: in 2005, about ten years after Regulatory Instruction 209/94, out of 97 investment entities 
operating in Brazil, 44 were constituted via investment funds and only 20 via holdings. On this see A. 
Carvalho, L. Ribeiro and C. Furtado, A Indústria de Private Equity e Venture Capital: primeiro censo 
brasileiro (São Paulo: Saraiva, 2006), pp. 55�65. The report on BNDES’s participation in the formation of 
funds can be found in its 2005 annual report, see BNDES, Annual Report (2005), pp. 44�46, available at 
<http://inter.bndes.gov.br/english/RelAnualEnglish/ra2005/Rel�Anual.pdf>, accessed 15 October, 2009.  
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Graph 1 

 
Source: CVM and BNDES. 

 
The second period started in late 1990s, when BNDES amplified the range of 

innovative tools. Specifically in 1997, the Bank introduced a few changes in the rules of 
fixed income contract. From this way, finance of innovation could be implemented not 
only by variable income (venture capital programs) but also by credit operations as well. 
The first contractual experiences with fixed income were made within a program called 
Prosoft43, created to attend the specificities of the software sector. Amongst other 
modifications, Prosoft waived presentation of collateral in financial operations limited to 
around US$ 230,000 (two hundred and thirty thousand dollars). This limit of waiver 
increased later and nowadays it is around US$ 6,000,000 (six million dollars).  

The third period started in 2004, when Brazilian government implemented a new 
industrial policy. After a period of refusing the adoption of an official industrial policy, the 
Government designed the PITCE – Industrial, Technological and Foreign Trade Policy. 
Focused on the spurring of competitiveness and innovation, the PITCE reinforced BNDES 
initiatives, stimulating consolidation of former experiments and broadening 
diversification of program toward new tools and contractual rules.  

In this context, BNDES approved the new Operational Policy44 and from then on 
innovation became a financial priority. As a consequence, besides the variable income 

                                                 
43 BNDES has credit lines and programs. The lines are permanent, while the programs are temporary and 
have a pre�defined budget. According to BNDES’s operational policies, a program is created under three 
scenarios: (i) there is a specific objective pursued by BNDES; (ii) there is a government policy to be 
established, with specific objectives and targets and (iii) sector specifications determine changes in 
contractual and financial rules. Such was the case of Prosoft: the creation of contractual exceptions to 
favor the sector’s specificities – according to interview conducted on July 30, 2009 with Helena Tenório, 
BNDES’s Planning Superintendant (responsible for the rules of lines and programs). 
44 The Operational Policy is the document describing the contractual modalities and procedures to be 
observed by the Bank’s administrators. In its presentation text, the new Operational Policy emphasizes the 
consolidation of a new phase in BNDES intervention, stressing that, similar to other moments in history, 
the Bank was initiating a new chapter in fomenting Brazilian capitalism: “Over its history of more than 50 
years, the actual content of these great objectives has been often revised. There is strong evidence that 
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programs (direct venture capital and investment in private funds) and specific rules for 
software, BNDES instituted three other institutional innovations: (i) new program for 
pharmaceuticals; (ii) horizontal and permanent lines for fixed income contracts and (iii) 
non�reimbursed fund for prototypes investments. Firstly, inspired by the experience of 
Prosoft, the Bank introduced the Profarma, a specific program driven to finance 
innovative companies in pharmaceutical sector, which was based on specific rules of 
contracting, such as possibility of waiver collaterals and beneficial interest rates. 
Secondly, two permanent horizontal credit lines were created: the “Innovation P, D and I” 
and the “Production Innovation”. Both had pre�defined financial costs and more 
favorable conditions than those presented by standard operations, such as a fixed 
interest rate, set at 6% � inferior to the normal interest rate charged by BNDES (TJLP).45 
Finally, at that time, BNDES defined a non�reimbursed fund, called FUNTEC, to provide 
resources for the leading edge technology segment.  

In 2008, PITCE was partially reviewed and it was replaced by another industrial 
policy: the Productive Development Policy (PDP). Thereat, pace of diversification went 
even further, registering the introduction of new financial tools. Under this process, the 
former horizontal lines “Innovation P, D and I” and “Production Innovation”, created in 
2005, were substituted by new credit lines called “Technology Innovation” and “Innovative 
Capital”. With that, not only were their interest rates reduced once again, reaching about 
4% per year (on average), but also the threshold of waiving collateral increased to R$ 10 
million (therefore broadening Prosoft’s initial limits). Still in 2008, BNDES implemented a 
specific financial program for seed money: CRIATEC fund. This fund was formed with 
resources from BNDES (R$ 80 million) and from the Northeast Bank (R$ 20 million), to 
grant resources for companies at the pre�start up phase.46 With the establishment of 
this fund, the scope of risk capital programs was extended, reaching even fairly incipient 

                                                                                                                                                              
BNDES once again faces one of these historical moments, in which its strategic objectives must be 
redefined and updated (…). With regards to supporting the exploitation of new opportunities, the general 
speed of technological changes, associated to competition agility, imposes on the Brazilian economy rapid 
advances in relation to the generation and diffusion of innovation. The Bank’s support in this field will 
privilege the exploitation of possibilities for advancement (many times already foreseen by the companies) 
that could not be enjoyed during the quasi�stagnation period the Brazilian economy is now overcoming. 
These possibilities, up to now repressed, will be combined with many others still to be detected and 
exploited. These opportunities configure a new growth frontier, based on innovation and, therefore, 
completely synchronized with the Industrial, Technological and Foreign Trade Policy (PITCE) launched by 
the Development, Industry and Commerce Ministry in 2004. Some advance in innovation has undeniably 
been achieved by BNDES (for example, through Profarma). From now on, however, not only will innovation 
support not be restricted to technologically sophisticated industry segments, but will also be considered of 
maximum priority by BNDES”. BNDES, Políticas Operacionais, (2005), pp. 5�6. 
45 Normally BNDES’s financial collaboration operations have the following cost composition: funding cost 
(TJLP rules) + agent’s spread + Bank’s operational cost. 
46 When setting up CRIATEC, BNDES, by means of a selection process, chose a private consortium formed 
by Antera Gestão de Recursos and Instituto da Inovação to manage the fund (a kind of general partner). 
This consortium was responsible for managing CRIATEC’s financial policy, established by the Investment 
Committee’s quotaholder. See <www.bndes.gov.br/programas/outros/criatec.asp>. For further details on 
CRIATEC, see also D. Coutinho and P. Mattos, Brazil Pilot, Research Report given at Law and New 
Developmental State Workshop (Madison, 2008), 13�21, available at: 
<http://www.law.wisc.edu/gls/lands.html>, accessed 15 October, 2009. 
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companies all around the country.47 Table 2 below synthesizes on a timeline, the 
introduction of legal tools for innovation funding.  

Therefore, as a result of a path initiated at the beginning of the 1990s, with an 
experimental program (CONTEC), BNDES has settled a diversified portfolio of programs 
and lines to fund investments in innovations of products and process. At present, its 
financial intervention can be effected both indirectly, in which case its resources are 
used to set up private investment funds managed by private agents and directly, with 
financial operations contracted directly between BNDES and innovative companies. The 
direct operations can be structured by means of equity sharing (variable income), as well 
as through credit contracts (fixed income), or even via the non�refundable mode 
(FUNTEC). The following sections will present in greater detail the governance structures 
of the tools.  
 

 

B. Legal tools 
As an outcome of this process of institutional experimentation, the Bank developed, over 
the last 20 years, an arsenal of four types of instruments: (i) financial contracts with non�
refundable resources; (ii) credit contracts (fixed income) open to partnerships and 
collaboration; (iii) equity investments in emergent companies; (iv) indirect participation, 
by means of investment funds, in partnership with private investors.  

As will be argued below, these new tools not only reveal the technical capacity to 
deal with unpredictability, employing specific governance structures, but they are also 

                                                 
47 The “seed money” sector is one of the risk capital market’s biggest flaws. Not only in OECD countries, 
but also mainly in developing countries this type of resource encounters the greatest resistance amongst 
investors. This is due to the fact that budding companies present fragile economic capacity and 
consolidation level, imposing an even higher risk rate than other initial enterprises (start�up). In Brazil, this 
tendency is corroborated by the indexes presented by the Brazilian Private Equity and Venture Capital 
census, stating that of all risk capital phases, the “seed” phase is the one in greater need of resources: of 
204 companies that received risk capital in Brazil during the census period, only 36, 11,8%, were in the 
seed money stage. Data presented by “Carvalho, Ribeiro and Furtado, (2006), supra note 43, p. 35”. 

Chart 4 – Time line 
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convergent with the broad institutional arrangement of the Brazilian economy (hybrid 
organization), insofar as they are based on alliances established between the Bank and 
the private actors. The following exposition does not follow the chronology of the tools’ 
creation: it is organized by the increasing degree of complexity of the tool governance 
structure. The description starts with non�refundable contracts, followed by fixed income 
contracts, direct participation and finally indirect participation. As it will be described, the 
common feature shared by them is interactive relationships amongst the parties 
involved.  
 
1. BNDES as an angel investor: contracts with non�refundable resources (FUNTEC resources) 

The resources of FUNTEC are destined for non�refundable operations and are operated 
within a governance structure which includes two agents, besides the Bank: the 
Technological Institutes and the intervening companies. The resources are solicited by 
the technological institutes (IT), which are non�profit legal entities dedicated to the 
research and development of new products and processes. The objective of the funding is 
to foster the development of applied technology, capable of producing technical solutions 
to new demands presented by companies. In this type of contract, the Bank assumes 
90% of the cost of the project presented by the IT, and the intervening company, 
associated to the IT, responds for the remaining 10% (except in the case of small 
companies). 

In this type of contract there are no requirements for collateral or any obligation to 
repay the Bank. The only obligation assumed by the beneficiaries is restricted to the 
fulfillment of the technological project: the parties involved commit solely to achieving 
the objective proposed to the Bank. According to FUNTEC regulations,48 the areas 
covered by this modality are those with future potential, whose development solutions 
are not met by the present Brazilian entrepreneur environment. These areas are: (i) 
renewable energy sources (biomass and improved technology in hydroelectricity); (ii) 
environment (with a focus on bio�digestion and biotechnological solutions); (iii) health (in 
particular, bio�pharmacy, vaccines and new diagnostics); electronics (micro and nano 
technologies); (iv) new materials and (v) chemicals (especially new resins, plastics and 
fertilizers). The BNDES's expectation is that the recipients return to the Bank for a loan 
repayable once the production of prototypes has been made possible. 
 
2. Fixed income financial contracts: combination of formal rules and informal governance 

Besides the non�refundable contracts, new rules were introduced in contracts for fixed 
income operations. Compared to standard fixed income contracts, the contracting rules 
for innovation present important modifications and their formulation was based on two 
assumptions: (i) the companies that were being financed not always had a track record 
(they are new companies) and (ii) normally, these companies does not have collaterals, 

                                                 
48 FUNTEC regulations are available at <http:// 
www.bndes.gov.br/siteBNDES/bndes_pt/areas_de_Atuacao/Inovacao/funtec.html.>. 
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which is usually required as a condition for obtaining loans.49 Due to such vicissitudes, 
BNDES tried alternative ways of structuring operations:50 instead of a track record, 
technicians began to weigh their financial decisions based on future prospects presented 
in the companies’ business plans. Besides that, for loans up to R$ 400,00051, no 
collateral would be required, only the personal surety of the company’s controllers. 

With the mitigation of the track record analysis and the exemption from presenting 
collateral, the business plan presented by the company became the main criterion for 
financial analysis and decision.  However, these are innovative enterprises whose 
business plans are subject to a margin of uncertainty, that is, not all results can be 
anticipated in detail. To address this problem, the contracts usually determine a gradual 
allocation of resources, subject to the scrutiny of the business plan execution, which 
occurs at periodical meetings between the bank administrators and the company 
representatives (a kind of meeting protocol). 

Therefore, instead of elements of contractual guarantee of a discontinuous nature, 
this type of financing emphasizes ongoing monitoring of financed projects. This 
monitoring and meetings protocol allows the parties involved to discuss difficulties, 
mistakes and successes diagnosed in the execution of the respective business plan. 
Thus, an informal structure of contract governance is forged, based on a permanent 
interaction between the Bank and the company, which might even result in a revision of 
the activities initially programmed. 

This margin for adaptation and revision of contractual objectives, though not 
formally stated in the adjustment clauses, is nevertheless a result of the contractual 
structure. In fact, BNDES contracts include two types of contractual obligations: (i) the 
financial and the (ii) non�financial.52 The former are formal and strict, identifying clearly 
what is considered contractual default: the lack of payment of the contracted debt. The 
latter, on the other hand, the non�financial obligations, refers to the object of the 
contract and is more flexible than the financial clauses: their non�fulfillment, or 
fulfillment in a different way to what was initially agreed upon, may not be considered a 
contractual default53. In other words, this dissociation between financial and non 
financial obligations allows the latter to be administered with a certain degree of 
flexibility, without implying a breach of contract. 

                                                 
50 BNDES rules state that, except rare situations, companies must present real guarantees to the value of 
130% of the approved loan: “Art. 27 – O valor da garantia real deve corresponder, no mínimo, a 130% (cento 
e trinta por cento) do valor da dívida, exceto se regulamento específico estabelecer índice diverso para as 
operações por ele regidas”. BNDES, Resolução 665/87� Disposições Aplicáveis aos Contratos, (1987), 
available at 
<http://www.bndes.gov.br/SiteBNDES/export/sites/default/bndes_pt/Galerias/Arquivos/produtos/download
/disaplic.pdf>, accessed 15 October 2009.   
50 This description is based on interviews conducted on July 30, 2009 with the following BNDES 
administrators: Helena Tenório, Planning Superintendant (responsible for the rules of lines and programs) 
and Maurício Neves, responsible for the software area.  
51 Currently this value is R$ 10 million, which is equivalent to US$ 5.55 million (considering a exchange rate 
of 1.8). 
52 BNDES, (1987), supra note 50. 
53 Information obtained in an interview with Maurício Neves on July 30, 2009. 
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This division between two types of obligation is not a particularity of innovation 
contracts. In general, BNDES contracts present both forms of obligation. What is 
characteristic of innovation contracts is the importance given to this dissociation, 
through which a great part of the uncertainty and a lack of previous guarantees fades 
away in the face of this permanent administration of the business plan. Unlike a 
traditional sector, in which there is little difference in the administration of both 
obligations, in innovation financing the object of adjustment is less palpable and its 
realization requires a management that goes beyond the contractual clauses � the 
existence of two types of defaults favors the establishment of this governance (beyond 
the contract). 

Therefore, in its attempt to replace ex ante risk allocation elements (such as 
collateral and contractual fine details) with the monitoring of the business plan, BNDES 
has drawn on a combination of formal rules (regarding financial obligations) and 
informal governance (established during the administration of non financial obligation). 
This resource seems to be similar to the one diagnosed by Gilson, Sabel and Scott in the 
innovation contracts made between some companies and their suppliers.54 In the article 
Contracting for Innovation � vertical disintegration and interfirm collaboration the 
authors analyze three types of contracts in different economic sectors such as machinery 
and equipment, software and pharmaceuticals (respectively, contracts made between 
Deere and Stanadyne; adjustments established between Apple and SCI and between 
Warner�Lambert and Lingard). The authors try to understand the specificity of these 
contracts, which deal with the supply of ultra�specific assets in an uncertain context, 
governed by permanent modifications due to constant product innovations made by 
Deere, Apple and Warner�Lambert. 

In the three cases analyzed55 the contracts combined two types of clauses: (i) those 
typically synallagmatic, and (ii) those of governance, leading to informal corrections and 
combinations. The predictable elements of the contract, such as the delivery of well 
known products, the establishment of stages for new decisions, amongst others, are 
regulated in a formal manner, as in a conventional contract: fixed obligations and 
penalties are established for default. Beyond that, however, these contracts also present 
devices that constitute a real governance structure between the parties, allowing the 
formation of an interactive process of analysis, revision and decision making � adequate 
for the uncertain elements of the agreement. In synthesis, what Gilson, Sabel and Scott 56 
suggest is that, due to uncertainty, the innovation contract combines formal rules for 
activities containing some degree of predictability with an informal governance that 
addresses the needs of a routine of apprenticeship, monitoring and adjustment between 
the parties57.  

                                                 
54 R. Gilson, C. Sabel and R. Scott, Contracting for Innovation: vertical disintegration and interfirm 
collaboration, 109, Columbia Law Review, 3, [2009], 458�494.  
55 idem 
56 Ibidem 
57 Alongside typical clauses of a supply contract, Deere, for example, keeps a ranking program of its main 
suppliers, based on criteria of relationship between the company and its commercial partners. This is a 
disciplined and public program presenting successive phases of punctuation and promotion of supply 
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In the case of BNDES fixed income contracts, something similar occurs. There is an 
opening, though not contractually formalized, for a permanent collaboration between the 
Bank and the borrowing company, thus guaranteeing an informal protocol for the 
monitoring of the business plan.58  
 
3.  Equity investments: BNDES as venture capitalist 

Alternatively to structured operations by means of loan contracts with fixed incomes, 
financial collaboration by BNDES can also be guaranteed through equity investments in 
the beneficiary company. In this type of financing, the Bank’s activity is similar to a 
venture capitalist, meaning that its participation in actively monitoring the company is 
expressive, cooperating towards the generation of value for the enterprise. Given that 
these companies are not yet established, the scrutiny of the bank’s administrators is 
comparatively larger and more intense than with bigger companies situated in traditional 
sectors. This participation is, however, temporary: from the initial financing, the Bank 
establishes its disinvestment strategy, which will preferably occur through the capital 
market. 

The enterprises targeted for this investment program normally suffer from two 
entrepreneurial difficulties: (i) from the internal point of view, the corporate governance 
of these firms is rather unprofessional and highly dependent on the administrative 
attributes of the original entrepreneur; (ii) from the external point of view, these 
companies have not yet established their commercial strategy which would allow them to 

                                                                                                                                                              
companies. The type of supply relationship established by Deere varies according to the status of its 
suppliers in the punctuation and identification program: the selection of which supplier will make the 
ultra�specific assets of unpredictable results will depend on their position in the relationship ranking. 
(Stanadyne, for example, is classified at the highest level, identified as being broadly in tune with the 
strategies of Deere). In the case of Apple�SCI, besides the formal supply contract for products that both 
companies know well, there is the provision of an open clause, a manufacturing plan for new products: by 
contract, Apple is obliged to acquire goods during a period three�year period, but the details of the product 
are stipulated in a collaborative manner through a jointly�devised plan. In both contracts, the formal 
contractual rules are combined with dispositions which act as management structures, established to 
discipline the uncertain terms of the business. These management structures are not contingencies, but 
established from formal contracts, that is, they are programmed by contractual expedients which 
stimulate the establishment of collaborative relationships. In the case of Deere, the punctuation program 
is fomented by the long term contracts established for the supply of conventional products and which 
stimulate permanent relationships; in the case of Apple, the contract stipulates a decision making process 
for the production plan. The ensuing interactive collaboration provides the solution for two problems 
concerning uncertainties: (i) it promotes the proximity of the agents and therefore a mutual 
acknowledgement, which allows the companies to recognize their strategies and innovation capacities in a 
reciprocal manner and (ii) it discourages, due to the proximity, opportunistic conducts in either parties. 
“Gilson, Sabel and Scott (2009), supra note 55, pp. 458�494”. 
58 As in the cases analyzed by Gilson, Sabel and Scott, this informal management is a result of the 
contractual rules: it derives from the existence of two different types of obligations and also from the 
provision that the allocation of funds be conditioned to the monitoring of the plan’s execution (which 
permits permanent scrutiny of the business plan). “Gilson, Sabel and Scott (2009), supra note 55, pp. 458�
494”. 
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react permanently to alterations in market competition patterns59. In comparison with 
companies borrowing resources through fixed income, companies receiving variable 
income loans normally present a smaller payment capacity: their investment thesis is 
usually more attractive than their current revenue performance. For this reason, there is 
a higher demand for risk sharing, beyond the expedients used with more established 
innovative companies. Technological uncertainties coupled with financial uncertainties 
lead to the structuring of an operation which relies on the establishment of a true 
partnership between Bank and company. 

Formally, the formation of this partnership relies on two predominant types of 
securities: (i) debt securities convertible into stocks, and (ii) preferred shares convertible 
into ordinary shares. According to Brazilian Public Company Law (Law 6.404/76), a 
corporation may emit debt securities (debentures) and equity securities (shares). 
Convertible debentures are very flexible debt securities which can be, at the convenience 
of the underwriter (in this case BNDES), converted into shares over time. The advantage 
of this procedure in this type of operation is to give the investor time to evaluate the 
convenience of becoming an effective partner in the company, at which point he will 
share the risks and benefits of his enterprise. Due to the uncertain nature of the 
business, prolonging this decision may be convenient to the investor. For this reason, in 
BNDES’s pilot experiences as venture capitalist in the early 1990’s (CONTEC), the 
convertible debenture was the modality employed by the Bank.60 

This type of vehicle, however, also presents a disadvantage: because it is formally a 
debt (up to the time of its conversion), it is registered in the account book as a liability, 
which restricts the company’s indebtedness capacity, limiting its ability to borrow short 
term resources (such as working capital loans, leasings, bank loans, etc.) According to 
the case, this liability may compromise its growth capacity.  Currently, with the 
knowledge accumulated by the Bank, both vehicles (debentures and shares) are used, 
depending on a cost�benefit assessment conducted for each individual operation, 
balancing the financial constraints vis a vis the risk and the trajectory of uncertainty. In 
any of the cases, upon becoming a partner, the Bank’s participation is always minor, 
accumulating more or less 25% of the equity capital61(potential participation in the case 
of debentures). 

Despite its minor participation, the Bank’s monitoring capacity is disproportionally 
high. This is supported by the Stockholder Agreement which rules the relations between 
investors and beneficiary companies. Through contractual clauses the Bank formally 
ensures an expressive participation in the administration of the company, which 

                                                 
59 This description is based on an interview conducted on July 30, 2009 with Fabio Sotelino, BNDES’s 
Superintendant for Entrepreneur Capital (responsible for equity sharing in small and middle�sized 
companies). 
60 See “Pinto (1997), supra note 42, pp. 21�38” and D. Soledade, E. Penna, E. Sá and L. Pinto. Fundos de 
Empresas Emergentes: novas perspectivas de capitalização para pequenas e médias empresas, Revista do 
BNDES, s/n., 12�13, available at http://www.bndes.gov.br/conhecimento/revista/durval.pdf, accessed 
October 10, 2009.  
61 Information taken from an interview conducted on July 30, 2009 with Fabio Sotelino, Superintendant for 
Entrepreneur Capital (responsible for equity sharing in small and middle�sized companies). 
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guarantees a considerable political advantage in corporate decisions. Regarding this, the 
standard Stockholder Agreement for this type of financing combines three types of 
dispositions:62 (i) previous consent by BNDES for certain company activities; (ii) 
participation in the Board of Directors (regardless of its corporate representation) and 
(iii) free access to corporate information. Previous consent by the Bank is required for 
many company decisions, such as: (i) equity alterations like the increase or reduction of 
equity capital; (ii) the realization of mergers and acquisitions; (iii) the investment in areas 
other than the core business; (iv) the concession and acquisition of technology, amongst 
other topics related to corporate administration. Participation in the Board of Directors 
and free access to corporate information allow a constant scrutiny of and cooperation in 
corporate decisions. 

The routine of this scrutiny consists of monthly or bimonthly meetings between 
Bank representatives and company administrators.63 It is in this collective forum that 
corrective measures, paths and revisions of the investment and business plans are 
stipulated. As it was mentioned above, the role played by BNDES in equity sharing (or 
debentures investments) goes beyond that of mere financer: it also includes the 
improvement of company administration and cooperation towards the definition of 
competitive strategies.64 Furthermore, the standard Stockholder Agreement ensures the 
Bank’s technical team free access to corporate information, including that of a strategic 
nature, which supports the Bank’s participation in decisions concerning corporate 
issues: 
 

Clause 6.1 The Controlling Quotaholders of the Controlling Shareholder, the 
Controlling Shareholders and the Corporation commit themselves before 
BNDESPAR to promote action to assure that the Corporation and its Affiliates 
implement the following directives and norms concerning its Administration: 

XIII. to allow the technical team indicated by BNDESPAR, to be composed 
exclusively of personnel drawn from the BNDES system, free access to the 
premises of the Corporation and of its Affiliates, as well as provide information of 
any nature, juridical, financial, administrative, fiscal, technological or strategic, 
so that the team is able to develop their studies and diagnostics about the 
Corporation, the Affiliates or sectors in which they are active. 

 
Along with the routine of corporate monitoring and scrutiny, the capacity of selling 

its participation is one of the critical matters of the variable income operations. As with a 
venture capitalist, the objective of the Bank’s investment is temporary: once the 

                                                 
62 The Superintendence for Entrepreneur Capital provided a copy of the Stockholder Agreement for this 
research. The following considerations are based on this instrument. 
63 Information taken from an interview conducted on July 30, 2009 with Fabio Sotelino, Superintendant for 
Entrepreneur Capital. 
72 BNDES’s participation goes from the initial entrepreneurial moment, centered on the figure of the 
entrepreneur and his frequently personal and intuitive decision making process, to the consolidation of an 
administrative model with management rules, in which decisions are taken in collegiate bodies with the 
participation of investors and in many cases of independent advisors. Information taken from an interview 
conducted on July 30, 2009 with Fabio Sotelino, Superintendant for Entrepreneur Capital. 
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resources for the company’s corporate and financial maturity are guaranteed, the 
investment is expected to be withdrawn.  

The IPO is BNDES’s preferred option of withdrawal.65 Firstly because it guarantees 
the return of its investment in market conditions, and secondly because, indirectly, it 
favors the development of the Brazilian capital market, which in turn expands its 
investment capacity in new innovative companies: due to the broader horizon of 
disinvestment in the future66. In the past few years, some innovative firms supported by 
the Bank have succeeded in guaranteeing disinvestment by IPOs at the most demanding 
market level of the Brazilian Stock Exchange, Novo Mercado (New Market). This has 
been the case of TOTVS (software sector), of BEMATECH (software sector) and 
LUPATECH (raw materials for the petroleum production chain), among others.67 
 
4. Indirect participation: investment funds 

In the investment funds program, the role of BNDES is even closer to that of other 
agents in the market. In this case, it is not only a question of establishing monitoring 
rules to collaborate in aggregating value to the company, making it competitive both 
financially and in business. In the funds program the Bank takes a step forward and 
develops relations directly with the private investors: the object of its partnership and 
collaboration is not only the company, but also the investing partners interested in 
forming a financial instrument for risk investments � an investment fund. 

The legal structure for this private instrument of venture capital is partly similar to 
the US structure, which is characterized by a trilateral relationship formed by the 
following actors: (i) the investors (equivalent to the limited partners); (ii) the 

                                                 
65 This is, however, a particularly delicate point due to the size of the Brazilian capital market. In this 
scenario, the option for disinvestment in the capital market is not a predictable route, although it is 
acknowledged as a relevant strategy. Therefore, the Stockholder Agreement offers two types of procedures 
to the disinvestments: (i) an IPO and (ii) the constitution of a redemption fund for an installment acquisition 
of the Bank’s shares (formed by a fraction of the company’s revenue, usually 30% of the profit).  
66 Information taken from an interview conducted on July 30, 2009 with Fabio Sotelino, Superintendant for 
Entrepreneur Capital. On the topic of IPOs, the standard Stockholders Agreement obliges the companies to 
open their capital in the stock market, or justify to the Bank the reasons for not doing so. “Clause 7.1. The 
controlling shareholders are obliged to provide by ____ ____ 20____ the registers of the Corporation and of 
its public distribution of emission securities with the Securities Commission � CVM, the register of the 
negotiation of its securities in the Novo Mercado or BOVESPA Mais stock markets, instituted by the São 
Paulo Stock Exchange, or any other register necessary for opening the Corporation’s equity capital, as well 
as the announcement of the initial public offering of the Corporation’s emission securities. Clause 7.1.3. In 
case the Corporation’s conditions at the time, or the circumstances of the capital market do not allow the 
realization of the capital opening stated in the previous clause, the Controlling Stockholders will submit 
their justification of such an impossibility in writing to BNDESpar. In the event of BNDESpar not accepting 
the justification, the non opening of capital will imply in the discontinuation of this contract.” Besides the 
IPO and the redemption, there is also the possibility of carrying out a strategic sale of the Bank’s equity to 
companies active in the same productive chain, such as clients or suppliers. 
67 For a description of these cases see “Coutinho and Mattos (2008), supra note 47, pp. 27�29” and on 
LUPATECH see also “Schapiro (2010) supra note 14, pp. 257�260.” 
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administrators (equivalent to the general partners) and (iii) the invested firms.68 In the 
Brazilian structure, the legal form used for investment in risk capital is the investment 
fund (normative instruction 209/94 – CVM). Formally, it is a condominium in which the 
quotaholders act as investors and the administrators correspond to a general partner, 
responsible for the administration and the investment policy. Compared to the US model 
of Limited Partnership, however, there is a substantial difference in the governance of 
Brazilian funds: the funds usually have an active investment committee, in which the 
quotaholders, numerically superior to the administrator, can discuss investment options 
and their performance.69  

In this form of participation, BNDES acts as an investor, financing resources as a 
quotaholder of the fund, whose management is in the hands of a private administrator 
responsible for attracting resources and selecting their allocation. The decision on which 
fund will be financed by BNDES is a result of a selection process carried out by the Bank, 
in which administrators interested in these resources present their investment plans and 
governance rules, as well as their policy for remunerating administrators and 
quotaholders. 

Once the vehicle is selected, the Bank allocates resources following an established 
payment chronogram, then takes on the role of investor, working together with the other 
fund quotaholders on the investment committee. The resources mobilized by the fund 
are allocated to companies through the acquisition of shares or convertible debentures. 
As with the variable income investments of BNDESpar, this funding ends with a 
disinvestment, on which occasion the fund administrator alienates his participations and 
remunerates the rest of the quotaholders (such as BNDESpar). 
 
5.  Overview of legal tools 

The legal tools developed by BNDES to support investment in innovative companies 
constitute a diverse but convergent set. All the dispositions in this plural range of 
possibilities share a functional identity: the possibility of dynamic collaboration between 
public agent and private partners, whether a company or an investment fund. Relying on 
different substantive dispositions, the tools analyzed above allow the development of 
financing contracts open to the possibility of adapting and revising the terms initially 

                                                 
68 In the US risk market, this relationship is based on Limited Partnership (the investors figure as limited 
partners, and do not participate in the fund administration). Investment decision, performance monitoring, 
the choice of disinvestment form and timing fall to the general partner, who effectively manages the 
financial instrument. On this see R. Gilson, Engineering a Venture Capital Market: Lessons from the 
American Experience, 55, Stanford Law Review, [2003], 2�52 and also W. Sahlman, The Structure and 
Governance of Venture�Capital Organizations, 27, Journal of Financial Economics, [1990], 473�521. 
69 This figure of the administrative committee with active participation was created by BNDES itself when it 
began its fund program in the mid 1990’s. Due to the pioneering character of this type of activity in Brazil, 
the Bank administrators were insecure about allocating public resources to a risk capital program whose 
managers had less market experience than their own employees at the Bank. The active participation of 
the administrative committee has been characterized as a particularity of the Brazilian model of venture 
capital, even amongst vehicles which do not have BNDES participation. Information taken from an 
interview on July 30, 2009 with Fabio Sotelino, Superintendant for Entrepreneur, see also “Carvalho, 
Ribeiro and Furtado (2006), supra note 43, pp. 101�106.” 
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proposed. It is as if all four types of tools (non refundable contracts, fixed income 
contracts, equity sharing, and investment funds) were situated on the same scale of 
rationale. 

On this scale, the different levels relate to the degree of complexity used to 
combine the imperatives of stability with the demands of flexibility. In this context, the 
non�refundable contracts, in which the beneficiary company has no financial obligations, 
are those which present the least complexity in the governance structure. Following 
these are the fixed income contracts, which have an informal governance structure to 
handle obligations that are subject to possible course alterations. One level above on the 
scale comes variable income operations, whose flexibility to revisions and adaptations of 
the initial contractual terms is governed by formal government rules (corporate 
governance rules); and finally there are the investment funds, bearing a complex 
decision making structure with multiple financing agents. 

 

Compared to loans structured through contracts (non refundable or fixed income), 
financing effected through equity represents an increase in the complexity of partnership 
relationships. In this tool, the Bank is not merely a contractor but a partner in the 
enterprise, which imposes the constitution of corporate governance rules and the 
establishment of institutional forums for decision making, such as the Board of 
Directors. The constitution of the Board guarantees a formal space for collegiate 
decision making, investing the Bank with the power�duty to collaborate with the other 
partners in defining strategies and formulating desired results. This is particularly 
important, inasmuch as these are new companies, not yet established in the market. 

In this modality, there is yet an additional element to be considered: the 
relationship with the rest of the financial market. As the preferred mode of disinvestment 
is the IPO, financing via equity/debentures incorporates an adjustment to the 
expectations and procedures of the other market operators. At the limit, as a venture 
capitalist, the Bank seeks convergence with other financing agents, who may become 
future investors in the businesses of its portfolio. Therefore, its investment decisions 
allow for synchronization with the remaining operators in the capital market, making this 

Chart 5 – Scale of BNDES Legal Tools 

Non refundable 
contracts 

Fixed income contracts Equity sharing Participation in 
investment funds 

Less governance 
complexity 
(no financial 
obligations) 

First level of complexity in 
governance structure 
(formal rules for financial 
obligations and informal 
administration) 

Second level of complexity in 
governance 
Structure (formal rules of 
administration, open to 
revisions) 

Most complex level 
of governance 
structure 
(multilateral 
relations with 
investors 
and firms) 

Elaborated by the author 
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a sort of diffuse partnership relation: not exclusively dedicated to a particular company, 
but seeking conciliation with the other agents of the financial system � potential 
partners. 

The tool for a more complex collaboration is the participation of the Bank in private 
fund investments. In this case there is a triple decision�making structure: first of all 
there is the decision of which fund to invest in, which involves the capacity to select 
investment plans adequate to fomenting innovative enterprises. Following that is the 
governance of the fund itself, in which the Bank acts as an investor alongside other 
financial agents with similar powers. And lastly, there is the relation between the funds 
and the companies, which equally involves formulating governance rules and 
institutionalizing decision�making spaces. In this type of intervention, not only are 
simultaneous public�private partnership links established ((i) between the Bank and the 
fund; (ii) between the Bank and the rest of the quotaholders and (iii) between the fund 
and the company), but also its operational logic assumes the establishment of a diffuse 
partnership with the financial market. As observed in equity investments, the success of 
this tool relies on the establishment of a permanent relation between the Bank and the 
remaining private investors. At the limit, the attraction of resources and the formation of 
new funds require a capacity of intervention by BNDES in line with the practices and 
modus operandi recognized by the other financial agents. 

Therefore, these are tools that, by means of different governance structures, are 
designed to allow financial contracts of a public Bank within a scenario of uncertainty. 
They all have two characteristic attributes in common, in higher or lower degrees of 
complexity: (i) malleability to administrate the terms of agreement without necessarily 
compromising the financial return and sustainability of the Bank’s programs; (ii) the 
absence of an ex ante risk allocation for all future events established between the Bank 
and the company. Between the simplest type and the most complex, the differences 
relate to two attributes: the formalization level of the malleability of the governance 
structure and the scope of the established partnership (for variable income operations 
that are projected for the whole of the financial market). Finally, as it will be stated 
below, they also have another characteristic: all of them embody a particular 
arrangement between the Bank and the companies, one is convergent with this Brazilian 
hybrid model of development. 
 
C. New industrial policy, partnerships and flexible tools: interpreting the development 
bank’s intervention 

Constituting a group of financing mechanisms, what do these tools reveal with respect to 
the rationale of the State’s participation in financing innovation in the Brazilian economy? 
Despite being a tiny portion of the administrative governance’s agenda, innovation 
financing is a paradigm that illustrates different adjustment that has been prevailing 
between developmental state and market. On the one hand, this adjustment is featured 
by a public intervention, which is less directive and more open to flexible partnerships 
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with private agents.70 On the other, it assumes that State continues to play a relevant role 
in financing the Brazilian economy, by recognizing the existence of maladjustments and 
irrationalities in the private allocation of funds.  

Traditionally, literature on the relationship between the State and development 
stresses that in underdeveloped economies, given the absence of major private forces 
and satisfactory volumes of resources, a particular institutional design is set up, 
characterized by the establishment of economic coordination mechanisms to 
supplement and even replace markets. These public coordination mechanisms assign to 
the States a role of market governor. This is argued by the paradigm of governing the 
market, built by Robert Wade71, the idea of new control mechanisms formulated by Alice 
Amsden72, the concept of embedded autonomy by Peter Evans73 or the proposal of 
Developmental State, by Chalmers Johnson74 and used by other authors such as 
Chang.75 In common, all these descriptions seek to mark the construction of specific 
public gears in developing countries. Also in common, however, is the fact that all of 
them fail to deal successfully with the new concerns of these gears: administrative 
governance in liaison with private market parameters.  

The explanatory limit of this literature on political economy of development to deal 
with the current face of administrative governance, at least concerning to Brazilian 
recent experience, lies in three recent issues: (i) more limited possibilities of state action, 
(ii) the consolidation of private spaces and (iii) the continuing need for some direct 
intervention in the financial allocation. The balance of these vectors produces a kind of 
institutional arrangement that lies between the full direction and full market freedom. In 
the current financial governance, state agents are still players, but play by the market. It 
is a form of direct State intervention in the financial system, under which state agents act 
according to industrial policy guidelines and selecting strategic sectors, while respecting 
the rationale of the market and private initiative. It is finally a legal institutional 
arrangement that assumes the active participation of the State, but it does not mean a 
necessary control of the private market. 

This type of intervention can be particularly inferred from the current profile of 
innovation financing, which is remarkably different from the profile of the policies 
adopted within the national developmental context. In the first place, the lines and 
programs driven to innovation have a horizontal character � neither the government nor 
the Bank’s managers discreetly choose sectors or businesses. Even the sector 

                                                 
70 For Coutinho and Mattos this public and private partnerships would be a distinctive trace of the current 
style of State intervention. To the authors State plays the role of being a risk taker, inducing new business 
in economy. See on this see “Coutinho and Mattos (2008), supra note 47.     
71 R. Wade. Governing the Market – economic theory and the role of government in east asian 
industrialization (New Jersey, Princeton Press, 1990), 
72 A. Amsden, supra note 1. 
73 P. Evans. Embedded Autonomy � state and industrial transformation (Princeton, Princeton University 
Press, 1995). 
74 C. Johnson, “Developmental State: odyssey of a concept”, in M. Woo�Cumings (Ed). The Developmental 
State (New York, Cornell Press, 1999). 
75 H. Chang. “The Economic Theory of the Developmental State”, in M. Woo�Cumings (ed). The 
Developmental State (New York, Cornell Press, 1999). 
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programs, such as software and pharmaceuticals, do not aim at selecting winners 
(picking national champions) as in the past. These programs equally present a horizontal 
profile, in the sense that all businesses in this segment may obtain financial resources. 
Secondly, it is an intervention dedicated to promoting an activity – innovation � and not a 
specific segment of the economy. And finally, the financing of this new economy 
necessarily assumes an open�ended character: due to uncertainties, the outcome of 
public intervention cannot be established beforehand and therefore the tools employed 
are open to trajectory adjustments and revisions. 

Therefore, it is a type of intervention less concerned with the stipulation of public 
incentives to achieve goals, deadlines and previously determined results. The Bank is 
committed to the constitution of a set of tools which, together, form an institutional 
arrangement guided towards supporting private innovative projects. These tools, 
employed in the course of the financial relations, admit a continuous administration of 
the terms initially agreed upon. In this sense it is open to collaborative interaction among 
the agents. Unlike what was observed in the developmental period, its objective is not to 
determine ex ante the profile of the national technological specialization, but to establish 
a process of interactive governance in which the objects pursued are stipulated by both 
the financer and the borrower. 

This style of financial intervention has parallels in other institutional experiences, 
which have been receiving the attention of different authors working with themes related 
to the participation of the State in the economy. Both in the European systemic tradition, 
as in the realist US line, some authors have converged in identifying a distinct rationale 
of State intervention. 

In the European scene, Teubner76 has for some time indicated the consolidation of a 
reflexive regulatory rationale in opposition to State intervention sustained by substantive 
parameters (characterized by the public pursuit of specific social and economic 
objectives). According to this approach, the complexity of social systems, materialized in 
their growing functional diversity, has lead to a crisis of inadequacy in substantive public 
regulation: at times excessive, congealing the dynamics of social subsystems, at others 
impotent, incapable of offering the normative solutions it is called upon to provide. In 
reaction to these problems, which have led state intervention to a legitimization crisis, 
another type of regulatory action is supposedly being consolidated � the reflexive 
regulation: less directive and more adjusted to a horizontal relationship with the diverse 
social subsystems. In view of the asymmetry of information governing the relationship 
between the public agent and the diverse functional rationale of the private sector, the 
regulator’s task would be to guarantee procedural indicators and normative parameters 
so that the social groups themselves establish the substantive terms of their self�
regulation.77 A type of intervention, therefore, more directed towards interaction between 
regulator and regulated agents and less committed to the pursuit of previously stipulated 
objectives. 

                                                 
76 “G. Teubner (1983), supra note 19, pp. 250�257”. 
77 “G. Teubner (1983), supra note 19, pp. 250�257”. 
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A similar diagnosis stems from the realist North�American tradition, which has 
tried to situate the pattern of State intervention in the context of overcoming the New 
Deal. Equally marked by skepticism as to the omniscience and omnipotence of State 
intervention as a regulatory agent of the multiple social and economic spheres, the 
authors have tried to point out the formation of an intervention by governance as opposed 
to the old dispositions of top down command and control. In The Renew Deal: the fall of 
regulatory state and the rise of governance in contemporary legal thought, Orly Lobel78, 
for example, identifies new elements in public regulation, led by the US federal agencies, 
such as: (i) the formation of partnerships; (ii) the possibility of private participation in 
public decisions; (iii) mutual collaboration; (iv) decentralization of decision making and (v) 
the employment of flexible, non exclusively coercive resources in public regulation (soft 
law).79  

Aligned with these analyses, the works of Charles Sabel, Dani Rodrik and Ricardo 
Hausmann80 have equally called attention to the fact that successful experiences of 
public policies have relied on the efforts of experimentation and interactivity. Viewing the 
development process as a strategy for experimentation and discovery, whose results 
cannot be strictly established ex ante by policy makers. They show skepticism as to the 
effectiveness of public interventions driven by a directive bias, harnessed to 
implementing goals and preliminarily established results.81  

Due to the contingency of and the need for a permanent revision of public 
objectives, in face of the dynamics of the markets and social actors, the success of the 
State role, argue the authors, depends on its capacity to go beyond the terms of a fixed 
and unidirectional relationship (from regulator to regulated). It means an adjustment 
between the public and private entity which is not limited to a relationship of the agent�
principal type, in which the regulator hierarchically establishes Pigouvian incentives to 
guarantee previously programmed private behaviors. As Rodrik points out, the success of 
public intervention lies in the capacity of establishing a permanent interaction between 
the policy makers and the market agents: 

                                                 
78 O. Lobel, The Renew Deal: the fall of regulation and the rise of governance in contemporary legal 
thought, Legal Studies Research Paper Series No. 07�27 (University of San Diego School of Law, 2005), 
281�287, available at: <http://ssrn.com/abstract=723761>, accessed 15 January, 2011, pp. 293�325. 
79 See also D. Trubek. Developmental States and the Legal Order: Towards a New Political Economy of 
Development and Law (Univ. of Wisconsin Legal Studies Research Paper No. 1075, 2008), 29�32. 
80 R. Hausmann, D. Rodrik, and C. Sabel, Reconfiguring Industrial Policy: A Framework with an Application 
to South Africa, (2008), 1�22; available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1245702; C. 
Sabel, Learning by Monitoring: The Institutions of Economic Development, (Working Paper n. 102, MIT, 
1993), 27�43, available at http://www2.law.columbia.edu/sabel/papers.htm and D. Rodrik, “Industrial Policy 
for the Twenty First Century”, in D. RODRIK, One Economics, Many Receipes: globalization, institutions and 
economics growth (New Jersey: Princeton University Press, 2007), pp. 99�119”. 
81 See C. Sabel, “Beyond Principal�Agent Governance: Experimentalist Organizations, Learning and 
Accountability”, in E. Engelen and M. Ho (eds.), De Staat van de Democratie. Democratie voorbij de Staat. 
WRR Verkenning 3 (Amsterdam: Amsterdam Press, 2004), pp. 27�43 available 
http://www2.law.columbia.edu/sabel/papers/Sabel.definitief.doc and also C. Sabel and S. Reddy, Learning 
to Learn: Untying the Gordian Knot of Development Today (Columbia Law and Economics Working Paper 
No. 308), 2003, 1�14, available at http://www2.law.columbia.edu/sabel/papers.htm. 
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The right image to carry in one’s head is not of omniscient planners who can 
intervene with the first�best Pigouvian subsidies to internalize any and all externalities, 
but of an interactive process of strategic cooperation between the private and public 
sectors that, on the one hand, serves to elicit information on business opportunities and, 
on the other hand, generates policy initiatives in response. It is impossible to specify the 
results of such a process ex ante: the point is to discover where action is needed and 
what type of action can bring forth the greatest response.82 

The role played by BNDES in financing innovations dialogues closely with these 
interpretation keys. It is a style of intervention that not only draws on the recognition of 
market failures, but it is also sensitive to limits of State’s omniscience. To a certain 
extent, by establishing communication links with private segments, to both building 
flexible legal tools and structuring financial relations, BNDES seems to share these 
diagnoses.  
 
D. Challenges and doubts: will the innovation�oriented intervention become the prevailing 
agenda of the new administrative governance?  

An analysis of the institutional learning process experienced by the BNDES and the new 
lines and programs developed to foster innovation show the government is performing its 
financial role in a different way. The permeability of how it formulates its agenda 
indicates a reasonable adjust between its technocracy and the dynamics of private 
businesses. This permeability gave way to the creation of customized programs, 
designed to meet the need for investment in innovation. Finally, as it is characteristic of 
loans directed at non�guaranteed assets, results involve contingency and requires 
mechanisms that are suitable incorporate adaptations and revisions. Certainly, these 
factors demand that initiatives be encouraged differently than how it was done during the 
state�oriented period, in which the bank allocated funds to physical assets such as 
machinery and equipment. The question that remains unanswered is whether, even 
under the new administrative governance arrangement, this innovation�oriented 
intervention will become the prevailing agenda of state�owned banks. 

There is sound reasoning behind this question: although innovation initiatives and 
programs are fine�tuned with overall rationale of the new administrative governance, 
these disbursements still have little room compared to the other types of loans given by 
the BNDES. Most BNDES loans are still allocated to large companies situated in 
traditional sectors. Although the sum of resources allocated toward innovation programs 
has been increasing, it is substantially smaller than the outlays given to traditional 
clients from consolidated sectors such as oil, mining, steel and infrastructure.83  

Behind this asymmetric distribution of funds seems to be something more than just 
arbitrary technocracy: in other words, it is not simply a random policy of fund allocation 
unfavorable to innovation projects. The preference given to traditional sectors and the 
refusal to make investments in innovation the main financing policy seem to rely more on 

                                                 
82 “D. Rodrik (2007), supra note 81, p. 151”. 
83 See on this M. Almeida. “Desafios da Real Política Industrial Brasileira do Século XXI”, IPEA, Texto para 
Discussão nº 1452/2009. 
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factors within the financial environment, than on results of internal technical�financial 
decisions made by the BNDES management. On one hand, the size of the innovation 
market is still limited in Brazil: the demand for innovation funds is smaller than the 
demand for funding the traditional sector. On the other hand, by playing the role of a 
financial governance entity, the BNDES is subject to path dependence factors in the 
sense that its financial actions are not free from constraints and disputes between 
interest groups. These two financial environment factors may contribute towards 
explaining why innovation programs are still limited.   

In relation to the dimension of the market, the number of innovative companies is 
still small in Brazil. Studies conducted by IBGE (Brazilian Institute of Statistics) indicate 
that out of about 80,000 Brazilian companies possessing more than 10 employees, only 
4% have managed to introduce some type of innovation that was truly new to the 
Brazilian market.84 Even the figure related to the introduction of new innovations (which 
includes any type of innovation within the production process, such as the purchase of a 
new machine) shows the percentage of innovation within the Brazilian industrial 
economy is not high: only 30% of the companies that participated in the study have 
invested in innovation.85 If analyzed this data in conjunction with the profile of Brazilian 
exports, which is still strongly focused on commodities, industrial products and 
agriculture, it is possible to observe that there is a barrier to an abrupt increase in 
investments towards innovation by the BNDES. A great portion of the Brazilian industrial 
network is still based on traditional sectors, which influences the demand for funds at 
the Bank.  Ultimately, the non�innovative sector is much larger than the innovative and 
this may explain why there are limitations to innovation programs in comparison to 
others.   

This discrepancy in the way the Brazilian industrial economy is organized recalls 
the second question mentioned above concerning the financial environmental: the path 
dependence issue.86 The possible roles played by the BNDES and the choices that 

                                                 
84 IBGE� Brazilian Institute for Geography and Statistics is a Federal Government agency responsible for 
the production of data and indicators. This is revealed by the data from the PINTEC research (Technology 
Innovation Research), conducted by IBGE since 1998. During the research’s first biennium, between 1998 
and 2000, within a universe of 72,005 companies (companies with more than 10 employees), 22,698 
presented some sort of innovation (in products or processes), representing 31.5% of the companies. In the 
second biennium, between 2001 and 2003, this percentage registered a positive variation and reached 
33.2% of the companies, increasing once again in the third PINTEC, between 2003 and 2005, when 38.9% of 
the companies presented some sort of innovation. These numbers reveal the incidence of new products 
and processes in the companies but not for the market. Taking the market as a reference and observing 
the introduction of new products (excluding process innovations), the data are more timid: 4.1% of the 
companies for the period between 1998 and 2000; 2.7% between 2001 and 2003 and 4% for 2003�2005. Data 
available at 
http://www.pintec.ibge.gov.br/index.php?option=com_content_extjs&view=article&id=17&Itemid=6, 
accessed in 20 January, 2011.  
85 Idem. 
86 On path dependence and the role of interest groups in keeping the institutional pathway, see L. Bebchuk 
and M. Roe. “A Theory of Path Dependence in Corporate Ownership and Governance”, in  J. Gordon and M. 
Roe (Eds.). Convergence and Persistence in Corporate Governance (New York,  Cambridge, 2004), pp. 74�
78.   
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precede the establishment of an industrial policy are subject to complex trade�off 
mechanisms, between the past and the future and between path dependence and path 
shaping. One of the dilemmas for developing industrial policies, and, consequently, for 
defining the interventions by a development bank, relies on the tension between the need 
to meet the demands of the existing industrial sectors, as well as fostering new sectors 
which have future potential. It is a choice “between the industry that we have and the 
industry that we want,” which involves some type of loss.87 Influenced by this tension that 
underlies the establishment of public policies, incumbents agents are encouraged to go 
against funding policies that are unfavorable to the current industrial configuration. In 
reality, this reaction and the reconfiguration of policies to include incumbents are not 
necessarily motivated by rent�seeking reasons alone. Taking into account information 
discrepancies and the uncertainty that involves the discovery of new sectors, along with 
the difficulty in weighting the corresponding costs involved in not making new 
investments, it might make sense to foster the existing sectors. In summary, faced with 
the decision of where to allocate public funds, it may make sense to support the existing 
industry, whose costs, gains and needs are known, instead of investing in sectors that 
have future potential.  

The recent results by the Brazilian industrial policy reiterate the existence of this 
dilemma. In 2004, after over a decade without a consistent public policy directed at the 
industry economy, the Federal Government introduced the PITCE (Industrial, 
Technological and Foreign Trade Policy). Unlike the policies of the development�oriented 
period, the PITCE consisted of initiatives focused on innovation, favoring sectors primarily 
demonstrating future potential: Software, semiconductors, drugs, nanotechnology, 
biotechnology and capital goods (only the latter sector had already been considered in 
previous policies). The policy was apparently based on path shaping that tried to 
stimulate “the industry that we want”.  

After a period of 4 years, the results of the PITCE were unsubstantial and the 
Federal Government decided to formulate a new industrial policy, the PDP (Productive 
Development Policy). Although the PDP had maintained some of the key characteristics 
of the PITCE, such as its non�directive nature and the investments in innovation, the 
focus of the policy had changed substantially. While the PITCE was restricted to 6 
sectors, the PDP involved 24 sectors of the Brazilian economy, most of which represent 
the current industrial outlook, such as: meat�packers, oil, mining and steel, civil 
construction, textiles and furniture. In large part, the funds granted by the BNDES have 
been quite consistent with the PDP: most of the BNDES disbursements have been 
allocated to sectors included in the policy.88 

Overcoming this tension between present and future does not seem to be an issue 
that will be easily addressed throughout the Brazilian institutional establishment. The 
learning process by the BNDES and the creation of new legal tools suited to the needs of 
innovative companies will not necessarily make the bank into a governmental venture 

                                                 
87 About this trade off, see M. Almeida, supra note 84, p. 54. 
88 For a description of this problem in the current Brazilian industrial policy, see M. Almeida, supra note 84, 
pp. 12�16. 
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capitalist. The path dependence trends materialized both by the illegitimate action of the 
rent�seekers and the legitimate promotion of existing comparative advantages suggest 
that reformulation of the development path is unlikely to take place without some 
hindrances.  

The agenda, the tools and the rationale of the BNDES are the result of an 
institutional context. While they establish the Brazilian economic environment, favoring 
certain sectors and encouraging specific investments, they are also influenced by this 
very environment, which conditions the scope and extension of their actions. Therefore, 
although the legal conditions for consolidating a new path for development actions have 
already been created, actual and pervasive implementation will depend on negotiation 
with the rest of the Brazilian industrial environment. Ultimately, “we will not have” the 
industry “we want” if we ignore the vicissitudes of the industry “we have”. What is most 
likely to happen is that, the expansion of innovation programs and the establishment of 
an entire new agenda with future potential will be the result of a dynamic adjustment 
between the inertia of path dependence and the imperatives of path shaping.  
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IV. Concluding remarks 
Starting out with the types of legal tools used by BNDES, and seeking to extract from this 
set of instruments its regulatory rationale, this paper attempted to suggest that the 
financing of innovations represents a type of differentiated economic intervention. It is 
not a typical developmental action in which the role of the development bank is to 
substitute the private credit and capital market, and direct the productive profile of the 
economy. Nor is it an action geared towards preserving the spontaneous conditions of 
market resource allocation.  

The observation of these items reveals a certain affinity with the incomplete 
institutional transition of the Brazilian development model.89 On one hand, it is 
undeniable that in spite of the market reforms, BNDES is still an important agent in the 
financial segment, and has in fact expanded its scope of action in order to shelter 
investments of the new economy. On the other hand, this performance differs from the 
way the Bank played its role during the developmental period. In contrast to its 
intervention between the 1950s and 1980s, the financing of innovations has been 
characterized by public�private cooperation, as well as partnerships with the financial 
segment.  

Might it be a new developmental state? The scope of the analyzed program is 
limited and therefore it does not seem prudent, from this experience, to formulate a 
general judgment on the profile of the Brazilian State. Even so, restricting the analysis to 
the limits of the case study, it can be deduced from this investigation that a new type of 
induction action is in operation, supported by different tools and rationalities compared 
to BNDES’s mode of operation in previous economic period. 

                                                 
89 The idea of an incomplete institutional transition is also developed by Coutinho & Mattos, see see 
“Coutinho and Mattos (2008), supra note 47, pp. 13�21.  
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