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RESUMO 

 

Em 25 de setembro de 2015, após um longo processo que se estendeu por três anos de debates 

no escopo da Agenda Pós-2015, as Nações Unidas e seus Estados-membro concordaram em 

adotar a Agenda 2030 para o Desenvolvimento Sustentável. Entre seus dezessete objetivos 

interconectados a serem perseguidos pelos países signatários um deles impele os governos 

nacionais a fomentar a paz, a justiça e instituições fortes. Entretanto, em uma das regiões mais 

violentas do planeta, precisamente a falta desses predicados se impõe como barreira ao 

alcance de sociedades latino-americanas sustentáveis de acordo com agenda das Nações 

Unidas. Assim, estudar os sistemas de justiça criminal e suas redes de public accountability 

na região mostra-se como esforço necessário e bem-vindo. Ao longo do trabalho, 

introduzimos modelos teóricos e taxonômicos, bem como utilizamo-nos deles em nossas 

atividades analíticas. Para tal, foram adotadas três perspectivas complementares quanto à 

performance sistêmica tendo como focos (i) a transparência (perspectiva democrática), (ii) a 

corrupção e o abuso de poderes (perspectiva constitucional) e (iii) a eficiência (perspectiva de 

aprendizagem). Uma perspectiva aglutinadora também foi utilizada de modo a refletir uma 

visão geral acerca dos sistemas de justiça criminal latino-americanos a partir da reunião dos 

resultados obtidos segundo as três perspectivas mencionadas. Empiricamente, dois métodos 

foram empregados em nosso desenho de pesquisa explicativo sequencial. Primeiramente, da 

fuzzy-set Qualitative Comparative Analysis (fsQCA) emergiram oito modelos representativos 

de características institucionais atreladas à alta e à baixa performance. Posteriormente, a 

aplicação de process-tracing analysis (PT) tendo por base os resultados obtidos via fsQCA 

permitiu que se testasse nosso mecanismo causal. Tal mecanismo apresenta uma explicação 

para a sobreposição dos grupos de países da América Latina que, de um lado, gozam, 

simultaneamente, de judiciário, ministério público e defensoria pública independentes, bem 

como de mídia e sociedade civil ativas e, de outro lado, apresentam níveis baixos de 

corrupção e abuso de poderes em perspectiva regional. De modo a cumprir esse objetivo 

analítico, dedicamo-nos ao estudo do chamado ‘desastre de Rancagua’, um escândalo de 

corrupção que sacudiu o judiciário chileno em anos recentes. 

 

Palavras-chave: sistema de justiça criminal, public accountability, performance, América 

Latina, métodos mistos, fsQCA, process-tracing. 



 
 

ABSTRACT 

 

On the 25
th 

September 2015, after a long process spanning three years of debate in the scope 

of the Post-2015 Development Agenda, the United Nations (UN) and its member states 

agreed upon adopting the 2030 Agenda for Sustainable Development. Among its seventeen 

interlinked goals to be pursued by signatory countries, one of them urges governments to 

foster peace, justice, and strong institutions. Nonetheless, in one of the most violent regions 

on the planet, the lack of such attributes stand out as a major hindrance for the achievement of 

sustainable Latin American societies according to the UN’s agenda. Hence, studying the 

system of criminal justice and its networks of accountability in the region showed to be a 

welcome and necessary endeavor. Throughout the work we have introduced taxonomical and 

theoretical frameworks and have put them into practice. Accordingly, three complementary 

standpoints towards performance of systems of criminal justice have been adopted with 

marked focus upon (i) transparency (democratic perspective), (ii) corruption and abuse of 

powers (constitutional perspective), and (iii) efficiency (learning perspective). A unifying 

standpoint has also been used in order to provide for an overview of the systems embracing 

the results of the aforementioned perspectives. Empirically, two methods have been employed 

across our sequential explanatory design. Firstly, the running of fuzzy-set Qualitative 

Comparative Analysis (fsQCA) has brought eight models to light to represent the institutional 

settings linked to high and to bad performance. Thereafter, process-tracing analysis (PT) has 

built on the previous fsQCA’s results in an attempt of testing our twofold causal mechanism. 

It provides the reader with a reason for the overlapping clusters of Latin American countries 

which, on the one hand, enjoy both symmetrically independent judiciaries, fiscalías, and 

defensorías públicas, as well as active media and civil society and, on the other hand, are 

members in the group showing low levels of corruption and abuse of powers, in regional 

terms. For this latter aim we have turned to the analysis of the so labelled ‘desastre de 

Rancagua’, a corruption scandal which has shaken the Chilean judiciary in recent years. 

 

Keywords: system of criminal justice, public accountability, performance, Latin America, 

mixed-methods, fsQCA, process-tracing. 
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1. INTRODUCTION 

In 2015, fifteen years after their establishment following the adoption of the United Nations 

(UN) Millennium Declaration, the Millennium Development Goals (MDGs) reached the end 

of their life cycle. Launched as a result of the UN’s Millennium Summit in September of 

2000, they consisted of a set of eight main goals to be pursued by signatory countries in their 

road to development. 

Despite the advancements made until their expiration, the measured improvements were 

unevenly distributed both in terms of their dispersal across countries and of declaration’s 

goals. As a consequence of this perception, the UN member states agreed upon discussing a 

Post-2015 Development Agenda to replace the MDGs, which resulted in the adoption of the 

2030 Agenda for Sustainable Development on the 25
th

 September 2015.   

Such framework was the end product of negotiations which spanned three years and embraced 

a comprehensive set of seventeen goals (SDGs) and 169 targets to be fulfilled by national 

governments by 2030 in order to approach the standards of sustainably developed countries. 

One of these goals, the SDG 16, was, precisely, a trigger which gave an impulse to this 

dissertation as it urged governments to foster peace, justice and strong institutions. After all, 

in one of the most violent regions on the planet, the lack of such attributes stand out as a 

major hindrance for the achievement of sustainable Latin American societies according to the 

UN’s agenda. Hence, studying the system of criminal justice and its networks of public 

accountability in the region showed to be a welcome and necessary endeavor. 

Furthermore, although the judiciary has been experiencing a growing role in the policymaking 

arena across the world in the past decades, it remains as the least investigated of the three 

traditional branches of the State. Under such circumstances, this study might contribute to the 

epistemic community by fulfilling part of this gap while providing information not only on 

the judiciary itself but on judicial system institutions in general. The rationale behind it is that 

a systemic approach to the analysis could provide for a better understanding of the judicial 

environment than a straightforward individual assessment of institutions could offer. 

Accordingly, while adopting the concept of public accountability as our theoretical lenses we 

aim at inverting upside-down the usual perspective of analysis, which often places judicial 

institutions as forums before which the elected branches of the State are held accountable and 

rarely conceive them as targeted actors of oversight. 
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For this purpose, the dissertation will be structured as a mixed-method manuscript-based work 

aimed at providing two sets of contributions to our epistemic community. Initially, in the 

theoretical domain we intend to provide the reader with relevant information through five 

main activities, namely, (i) the introduction of a literature map as the output of a bibliographic 

search on performance of the system of justice, (ii) the conceptualization of public 

accountability and its application to this unusual arena, that is, the system of criminal justice, 

(iii) the discussion of our threefold framework for researching performance in general as well 

as of tailor-based core criteria and measures to address the system of criminal justice, (iv) the 

explanation of a multilevel assessment tool designed for the analysis of the formal 

independence of institutions, and (v) the delineation of the theoretical causal gear behind the 

overlapping clustering pattern of LA countries which enjoy both a given accountability 

arrangement and a specified degree of systemic performance. 

Moreover, we also conceive empirical contributions as outputs of this research specially (i) 

the systematic gathering of information on national institutions concerned with the criminal 

prosecution, the legal assistance to the needy, and the adjudication across Latin America as 

well as on the respective oversight institutions which control them for wrongdoings, (ii) the 

implementation of a mixed-method research program providing for complementary cross-

section and in-depth information, (iii) the running of eight different models through fuzzy-set 

Qualitative Comparative Analysis (fsQCA) whose results can be used for future analytical 

purposes, and (iv) the test by means of process-tracing (PT) methods of the conceptualized 

causal mechanism behind the pattern previously observed during the fsQCA analytical stage 

of this work.         

In a summarized manner, while carrying out the aforementioned activities, and providing the 

reader with the related outputs, we aim at shedding some light on two main questions. On the 

one hand, we intend to find out which of the possible configurations of public accountability 

networks encompassing both internal and external actors from systems of criminal justice 

seem to be sufficient to high – and to bad – performance, in Latin American terms. On the 

other hand, by running process-tracing analyses we hope being able to unveil the mechanism 

whereby the observed configuration of causal conditions exerts influence over the assessed 

systemic performance. 

Across the implementation of this project we expect to find support for our fourfold set of 

hypotheses. First, high systemic performance is expected to be observed in countries enjoying 
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robust accountability networks. Second, we have no prior reasons to believe that 

accountability networks may exert contradictory impact over the systemic performance 

depending on how the latter is to be conceptualized. In the very similar vein, we conceive that 

no robust accountability network is part of the causal pathway claimed to be sufficient to poor 

performance indicators. Lastly, with fsQCA results at hand we hope finding evidence that a 

causal mechanism exists and that it links the observed intersection of causal conditions and 

the chosen outcome of interest for PT purposes, namely the high systemic performance from 

one of the standpoints to be further discussed. 

 

1.1. PHILOSOPHICAL FOUNDATIONS 

This study is framed in accordance to the postpositivist worldview as displayed in Table 1. 

Such paradigm, heir of positivism, the “received view” (Guba & Lincoln 1994: 105), emerges 

as an attempt to confront most of the existing criticism towards positivism and represents a 

paradigm shift marked not by a complete rupture or antagonistic attitude towards the old 

worldview – as the word antipositivism would postulate – but rather a refinement of its 

controversial ontological, epistemological, axiological, and methodological assumptions.     

In this regard, Guba & Lincoln (1994) list intraparadigm and extraparadigm critiques towards 

the received view that contributed to the emergence of alternative perspectives and to the 

establishment of the paradigm wars between quantitative and qualitative methodologists. 

Firstly, they argue that the self-limitation to the quantitative methodology exclude from 

positivism-based inquiries all the explanatory power that context-related variables may have 

and that could be captured by contextual information provided by qualitative data. 

Complementarily, it neglects the impact that meanings and purposes attached to human actors 

may exert over the human behavior. 

They also refer to an etic-emic dilemma existing in pure quantitative researches which refers 

to the possibility of disconnection between theories and hypotheses brought to be tested 

across a study and their relevance and meaning to the studied individuals or groups. Another 

contrast is that existing between nomothetic and ideographic claims (Teddlie & Tashakkori 

2009). On the one hand, positivist nomothetic attitude implies that it is possible to identify 

value- and context-free social laws which could be generalized. On the other hand, critics 

conceive that humanities cannot be treated as if they were similar to natural sciences and, 
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therefore, ideographic approaches concerned with contextual specificities should be 

considered. 

Further there are other ambiguities worth revealing. Firstly, in contrast to the positivist 

objectivity claim, neither theories nor values can be considered completely independent of 

facts, what leads to the labeled theory- and the value-ladenness (Guba & Lincoln 1994). In 

other words, the theoretical and the empirical parts of the research do not entail a complete 

separation from each other as facts just have their complete meaning based on a given 

theoretical frame, which is, itself, a representation of concatenated value statements. In a 

similar vein, the independence between inquirer and inquired is questioned as they maintain a 

dyadic relationship where the inquirer may influence the phenomenon of interest instead of 

being its purely passive observer. 

Lastly, the underdetermination of theory, or the problem of induction, also challenges the 

positivistic worldview (Teddlie & Tashakkori 2009). Although the deductive process can lead 

theory-expected facts to be empirically observed, it does not mean that no alternative theory 

whatsoever could account for the same results. That is the reason why Popper (2010) favors 

the notion of theory falsification over the positivist theory-verification claim. Backed by his 

famous example he infers that no matter how many white swans we observe, the observation 

of a single black one is sufficient to falsify the theory that all swans are white. 

Accordingly, although building upon the positivist paradigm, postpositivism emerges as an 

alternative worldview enjoying marked differences with the old perspective and situated at 

some point in the spectrum formed by two antagonistic poles represented by the received 

view and constructivism as detailed in Table 1.  

 
Table 1 – Philosophical assumptions of selected paradigms 

           POSITIVISM POSTPOSITIVISM CONSTRUCTIVISM 

Ontology naïve realism critical realism relativism 

Epistemology dualism modified dualism subjectivism 

Axiology value-free 
value- and theory-
ladenness of facts 

value-bound 

Methology quantitative critical multiplism qualitative 

Adapted from Guba & Lincoln (1994), Creswell (2009), and Teddlie & Tashakkori (2009) 
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In terms of ontological assumptions, positivism and postpositivism are both based on the 

realist tradition, which implies the existence of an objective external reality regulated by 

natural laws and unchanging truths (Denzin & Lincoln 1994). However, positivists believe 

that such reality can be apprehended and explained in a deterministic fashion whereas 

postpositivists critically oppose this naïve realist assumption by inferring that “flawed human 

intellectual mechanisms and the fundamentally intractable nature of the phenomena” (Guba & 

Lincoln 1994: 105) leads the assumed existing external reality to be just imperfectly and 

probabilistic understandable. Constructivists refuse generalizing by inferring that there is no 

single apprehendable reality but multiple ones shaped according to changeable mental and 

social constructions. 

The construction of knowledge about the reality – epistemology – is also a matter of 

disagreement. Positivists believe that there is a complete separation between inquirer and 

inquired, implying that the investigation process may objectively occur without any sort of 

influence from the investigator over the object and vice-versa. The opposite is advocated by 

constructivists, who believe that across the study the object and the inquirer interact and, 

therefore, subjectively co-construct the reality (Creswell 2009). Adherents to postpositivism 

claim, however, that the extreme positions are neither completely right nor wrong as although 

the dualist separation inquirer-inquired is not real, objectivity should be kept as a scientific 

ideal to be pursued. Moreover, they assume that as long as findings have not been falsified 

through systematic replications, they might be true in probabilistic terms (Popper 2010). 

Axiologically, since positivists assume that there is an external reality that can be objectively 

observed and understood through a scientific method, they conceive science as value-free 

arena (Guba & Lincoln 1994). On the other hand, given the constructivist perspective marked 

by the existence of multiples realities which are co-created as well as influenced by 

individual, social and cultural aspects, science is argued to be value-bound (Denzin & Lincoln 

1994). Postpositivists, however, do acknowledge the role of personal values and the chosen 

theory over the research but, at the same time, they claim that such impact may be controlled. 

Furthermore, a clear contrast between positivists and constructivists relates methodological 

choices. Positivists adopt quantitative methods in order to empirically test their hypotheses in 

an objective fashion that could reveal the truth about the reality. Constructivist, however, 

favor qualitative studies as this choice can reveal subjective aspects related to personal, 

societal, and cultural values leading to the generation of a deeper and more sophisticated 
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picture of the context-bound reality under analysis. Postpositivists, represent, in this context, a 

compromise between the two worlds. Although primarily oriented towards quantitative 

studies, they acknowledge the importance of qualitative techniques as a means to reveal emic 

points of views and to gather contextual information that could provide for a better 

interpretation of their findings and, therefore, to a probabilistically closer understanding of the 

reality (Denzin & Lincoln 1994; Guba & Lincoln 1994; Teddlie & Tashakkori 2009).              

Lastly, it is worth mentioning that when it comes to the suitability of the philosophical 

worldview upon which an inquiry is based and the mixed-method alternative, some mixed 

methodologists tend to advocate for the use of other paradigms, notably the pragmatism
1
, 

rather than the postpositivist one (see Denzin & Lincoln 1994; Creswell 2009; Teddlie & 

Tashakkori 2009). Nonetheless, backed by the underlying characteristics of postpositivism as 

previously discussed I advocate for its appropriateness as a philosophical framing for mixed-

method inquiries (MM). This attitude echoes the works of Alise & Teddlie (2010), who 

observed the widespread use and acceptance of this paradigm in some fields, and Shannon-

Baker (2016), when emphasizing the appropriateness of the critical realist perspective – the 

ontological root of postpositivism – to mixed-method strategies. 

Hence, given its condition as a compromise, which even if closer to positivist’s assumptions 

does embody constructivists premises such as subjectivity and value-boundedness of science, 

and, especially, its adherence to the critical multiplism, instead of the methodological 

strictness typical of the other two worldviews, postpositivism not only leaves the door open 

for it but also welcomes MM research. 

 

1.2. LITERATURE MAP 

Prior to the literature review per se it is opportune to discuss the different lens through which 

scholars have been addressing the overarching topic of this dissertation, namely the 

performance of the system of justice. Accordingly, in the next pages an own developed 

taxonomy of the academic production in the field will be introduced as well as selected works 

will be listed as a means to exemplify the type of studies grouped in each one of the suggested 

                                                
1
 Pragmatism refers to a deconstructive paradigm which refuses either/or choices related to paradigms, 

favors mixed-method strategies and advocates for the adoption of pratical decisions suited to the 

research problem by focusing on ‘what works’ instead of the philosophical questioning of the ‘reality’ 

and the ‘truth’ (Teddlie and Tashakkori 2009). 
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dimensions. By doing so not only hope we situating the reader with the field but we also aim 

at being able to substantiate the relevance of the theoretical and methodological choices made 

across the present study. 

As a helping tool for this task a literature map was designed where a visual summary of 

previous researches is depicted and our taxonomical endeavor is presented in Figure 1. 

Firstly, we observe that the majority of inquiries which either direct or indirectly deal with the 

performance of the system of justice could be placed below one of three umbrellas: (i) drivers, 

(ii) measures, and (iii) institutions. It is worth highlighting that this division does not imply 

that no single case could be labeled below more than one of our dimensions. In fact studies 

quite often show a multidimensional nature and cross the theoretical boundaries of our 

classification. Under such circumstances, the labeling mirrors the perceived focus adopted by 

the authors across their inquiries and in some cases works are even explicitly doubly 

categorized (e.g. Treisman 2000; Rosenfeld 2001; Staats et al. 2005; Tomio & Robl Filho 

2013). 

Thematically, studies under the ‘drivers’ dimension are those where the emphasis lies upon 

the discussion of mechanisms to foster the performance of the system of justice. In this regard 

four main subcategories have been identified. The first one refers to the rule of law, that is to 

say how embedded the principle of subjection to the law and the acceptance of legally shaped 

governmental acts are in a society. Among the studies of this subfield are those of Apodaca 

(2004), O'Donnell (2004), Prillaman (2000), Rosenfeld (2001), Maravall & Przeworski 

(2003), and Chavez (2008).     

A second group of works lies in the ‘accountability’ subcategory. Those studies are worried 

with the ways to keep judicial system institutions and individual actors under surveillance as a 

means to inhibit their misconduct and poor performance. The public accountability may be 

fostered by oversight mechanisms from different origins, either inter- or intrastate institutions, 

as suggested by scholars such as Bovens (2007), O'Donnell (1998), Schedler et al. (1999), and 

Tomio & Robl Filho (2013). 

Additionally, the level of independence enjoyed by judicial system institutions is argued to 

influence their performance (e.g. Gibler & Randazzo 2011; Ríos-Figueroa 2011). Their 

advocates sustain, for instance, that the independence of courts is an essential characteristic of 

good performing judiciaries in their task of judging and condemning misconduct especially on 
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the part of executive and legislative members since otherwise judges would find themselves in 

a more susceptible position to retaliations from political leaders. Under this subcategory we 

find studies such as those of Feld & Voigt (2003), who inferred the influence of de facto 

judicial independence over economic growth, and of Ferejohn (1999), who split the 

assessment of judicial independence into an individual dimension corresponding to judges and 

an institutional one comprising the judiciary. 

Lastly, a fourth groups of scholars conceives professional and cultural characteristics of legal 

actors as a driver of good or bad judicial performance. In this regard they assume that the 

different origins and traditions of legal systems exert influence over individuals and 

institutions (see Treisman 2000; Nelken 2004; Kurkchiyan 2007; Cross & Donelson 2010) as 

well as the quality of available legal human capital does (c.f. Yang & Ehrichs 2007; Hadfield 

2008; Basabe-Serrano 2014). 

Complementarily, inquiries under the ‘measures’ dimension are concerned with the ways to 

assess the performance of the system. Throughout this review three major subcategories have 

been identified namely, corruption, fairness, and efficiency. 

A first cluster gathers studies where the performance is assessed in terms of the level of 

corruption in the system (see Buscaglia & Dakolias 1999; Rose-Ackerman 2007; Voigt 2007). 

The rationale behind it is that corruption distorts the proper functioning of the system by 

leading it to be more porous to external influence and thus skewed towards private interests. 

Such departure from the intended impartiality of justice is also seen as a potential risk for 

democratic backsliding (Warren 2004) and a signal of  systemic underperformance of judicial 

institutions (Treisman 2000; Buscaglia 2001, 2007). 

Fairness can also be used as a proxy for the way the system of justice performs. It consists of 

a perception of appropriateness in the exercise of legal authority in both procedural and 

substantive terms. Such perception of fairness by the public may be affected, for instance, by 

the media (Baird & Gangl 2006), the given opportunities of access to justice (Rhode 2004), 

the adopted judicial procedures (Tyler 2003; Geyh 2014), or by social equality and well-being 

concerns (c.f. Rawls 1999; Kaplow & Shavell 2001). 

A last subcategory under ‘measures’ is the efficiency, where factors such as resolution rates 

(Voigt & El Bialy 2016), judicial speed (Chemin 2009), and associated costs (Buscaglia & 
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Ulen 1997) are seen either individually or in a composite manner (c.f. Botero et al. 2003) as 

proxies for good or bad performance of the judicial system. 

Lastly, our third dimension is that of studies concerned with the analysis of specific 

institutions pertaining to the system of justice. Those can be either ‘core institutions’ (e.g. 

Glaeser et al. 2000; Della Porta 2001; Richardson & Goff 2013), that is to say ones 

performing an intrinsic function of the judicial system, or even ‘oversight institutions’ (see 

Dodson & Jackson 2004; Garoupa & Ginsburg 2009; Carvalho & Leitão 2013; Fragale Filho 

2013; Tomio & Robl Filho 2013), which do not perform a direct judicial activity but whose 

creation signals an intention to keep institutions and individuals actors belonging the system 

under control, instead. 

It is important to mention that works on core institutions have been divided into three 

complementary subcategories depending on their institutional focus. The first possibility is 

the research on the Public Prosecutor’s Office, or on public prosecutors themselves, a criminal 

justice body performing an accusatory role which entitles it to review previous investigations 

and to decide on formally indicting the accused individual or not. Examples of previous works 

on this matter are those of Bandes (2006), Glaeser et al. (2000), Gordon & Huber (2002), 

Kerche (2007), Michel (2017), and Van Aaken et al. (2010). 

A second subcategory of core institutions is that labeled ‘judiciary’. It consists of a cluster of 

researches on courts, with no distinction of being high, low or even constitutional courts, as 

well as on judges themselves. Their basic commonality is that they address institutions or 

individuals which legally have the adjudicating power in their hands (e.g. Della Porta 2001; 

Guarnieri 2003; Gerring & Thacker 2004; Alt & Lassen 2008; Ríos-Figueroa & Staton 2014, 

2014; Basabe-Serrano 2016). 

The third, and least researched, core institution is the Public Defender’s Office. Studies under 

this subcategory are concerned with understanding either at institutional or at individual level 

the provision of free legal assistance to poor people by government-paid lawyers (e.g. Miller 

2001; Aalberts et al. 2002; Steinberg & Feige 2004; Richardson & Goff 2013; Williams 

2013). 

Hence, as aforementioned, public prosecutors, public defenders in the cases that a private 

lawyer is not affordable, and judges make for the three basic vertices of a triangle marked by 

the functions of accusing, defending, and judging, all of those inherent phases of every 
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lawsuit. Once this broad taxonomic overview on the topic performance of the system of 

justice has been provided to the reader it is important to shed some light on current 

shortcomings observed in the scientific production within the field.  

Firstly, although the concept of accountability has been widely debated in academia, little use 

of it has been made across studies on the system of justice. Examples of those are the works 

of Tomio & Robl Filho (2013), who used the concept to investigate the role of the Brazilian 

Conselho Nacional de Justiça (CNJ), a constitutional organ design to perform an oversight 

function over the judiciary, and of Ríos-Figueroa (2012), who applied it while studying 

corruption control in the judiciary and in the Public Prosecutor’s Office (PPO).  

Secondly, the mapping of the literature revealed that in terms of researched institutions a clear 

preference has been placed on the judiciary whereas less attention has been given to the role 

of public prosecutors and even less to the impact of public defenders within the system. 

Thirdly, there is a scarcity of inquiries on oversight bodies performing a control function over 

core judicial system institutions. In addition to that, similarly to the explicit preference for the 

judiciary, when it comes to the analysis of one of the core institutions, studies concerned with 

the analysis of oversight institutions also tend to focus those bodies which control judges for 

bad performance and to neglect those aimed at holding public prosecutors and public 

defenders accountable. 

Given such findings, researches that could combine the vast accountability literature and 

apply it to the analysis of judicial system institutions would be welcome. Furthermore, 

extending the scientific production in the field beyond the study of the judiciary by 

aggregating the other core and oversight institutions into the analysis would be beneficial and 

could provide us with another layer of knowledge on the system. Such holistic approach 

echoes, for instance, those adopted by Easton (1965), when theorizing on political systems, 

and by Luhmann (1995), when elaborating on the role of communication on the society. 

Therefore, based on everything stated above we believe that the choice for applying the 

concept of public accountability to a systemic institutional analysis seems to be a consequent 

decision. It could improve the current knowledge within the field by unveiling the interacting 

nature of judicial system institutions, outcome that a single-institution analysis could not 

offer, and the impact that systemic characteristics have on the overall assessed performance. 

Under such circumstances, it is precisely the accountability concept to be further employed 

across our study that will be reviewed in the upcoming section of this dissertation.      
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Figure 1 – Literature map 
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2. ACCOUNTABILITY 

Writing about accountability, or public accountability if restricted to the public sector as to be 

investigated across this work, is a challenging endeavor for this concept enjoys characteristics 

that make altogether a difficult combination. On the one hand, it is an old theoretical term that 

found a widespread usage in various academic fields such as public administration, business, 

political science, accounting, international relations, social psychology, and constitutional 

law. On the other hand, it lacks a widely accepted conceptualization and the academic 

exchange across the boundaries of disciplines, condition that leads to a below-the-potential 

accumulation of scientific knowledge. 

Under such circumstances, the aim of this theoretical review is not to suggest another 

typological definition for the concept but rather to build on an existing framework to discuss 

accountability in a new arena, namely the system of justice. For this purpose, accountability 

as discussed by Bovens (2007; Bovens et al. 2014b) will be detailed in the next pages and will 

serve as the conceptual ground for the development of this dissertation. It is noteworthy that 

the adherence to Boven’s understanding on the topic lies in his intellectual pursuit of defining 

accountability in a clear narrow sociological, albeit nuanced and detailed, sense, instead of 

turning it a conceptual umbrella to a myriad of other abstract constructs. By doing so, it is no 

surprise that he became one of the most quoted scholars in this loosely connected field and 

together with his colleagues Paul ‘t Hart and Thomas Schillemans an exponent of the so 

labeled “Utrecht School of Accountability” (Frees et al. 2015). 

 

2.1. HISTORICAL BACKGROUND 

Prior to the delimitation of the concept per se it is appropriate to provide the reader with a 

historical evolution of the term indicating how it emerged centuries ago in the political debate 

and, then, undergone a semantic metamorphosis to reach our days. 

While tracing back the origins of accountability, Dubnick (2002) opts for splitting it into its 

conceptual and its etymological roots. In this regard he observes that although accountability 

as a word is no older in the English language than about two hundred years – with its first 

explicit appearance in 1794 – the idea related to the term is much older than that. In fact, 

under other labels, some mechanisms of the today’s understanding of accountability could 
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already be seen even in the old Egyptian (Ezzamel apud Dubnick 2002) and Athenian (Elster 

apud Dubnick 2002) civilizations.  

The merge of mental and linguistic contours of accountability into its modern sense is 

assumed to relate to a specific period in time, namely that encompassing the reigns of William 

I and of Henry II in Britain.  

The cornerstone in this process was the census ordered by William I two decades following 

the Norman conquest of 1066. The rationale behind it was to provide the king with an actual 

and detailed picture of the landholdings in England and resulted in the Domesday Books, 

unprecedented public records that only find a similarly extensive endeavor eight centuries 

later with the implementation of population censuses. Moreover, Dubnick (2002) points out 

that the ‘Great Survey’ fulfilled two complementary tasks: it signaled that the conquest that 

occurred in the previous decades was successfully accomplished, and it was an official 

statement that a new ruling order was in place and that it should be strictly followed by the 

citizens.  

After William I death and the short reign of William Rufus, king Henry I ascended to the 

throne and created a governance structure based upon a realm-wide administration where 

auditing took place in a centralized fashion and procedures for rendering account used to 

occur twice a year. Such centralized authority embodied with oversight mechanisms paved the 

way to a system where power could be partially delegated to local authorities since those were 

constantly controlled by the king and institutionally bound to him through an accountability 

system.        

It is noteworthy that the initial link between accountability and accounting as well as its use 

from the perspective of the ruler towards his subjects tended to vanish. In this respect, 

sociopolitical transformations in the following centuries extended the arena of accountability 

beyond bookkeeping tasks and moved its application upside down, that is to say, if under 

William I landowners forcedly needed to render account before the king, in the present the 

political leader is, ultimately, the one to be held account before the population.         

Nonetheless, as the scope of accountability increased, so did the number of terms used as 

synonym for it. As a consequence of that, the concept turned to be a very imprecise one and 

an umbrella for everything related to mechanisms of holding public officials responsible for 

their acts. Furthermore, as pointed by Bovens (2007), its enlarged coverage alongside its 
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conceptual fuzziness not only made of accountability a goal in itself instead of an instrument 

for improvement of public governance but they also reduced its use for analytical aims given 

accountability’s resemblance to a “dustbin filled with good intentions, loosely defined 

concepts and vague images of good governance” (Bovens 2007: 449).     

It is precisely due to such problematic conceptualization that Bovens (2007) advocates for 

narrowing down the content of accountability by limiting it to a smaller set of core 

characteristics mirroring the sociological sense of the term. By doing so, we are expected to 

gain an analytical tool for our analyses instead of having in hands a rather broad evaluative 

one which encompasses constructs as different as democracy, equity, liability, controllability, 

transparency, and so forth. Under such circumstances, for the aims of this research, 

accountability is to be understood in a narrow fashion which is close both to the historical and 

the etymological roots of the concept. It reveals a specific social relationship “between an 

actor and a forum, in which the actor has an obligation to explain and to justify his or her 

conduct, the forum can pose questions and pass judgment, and the actor may face 

consequences” (Bovens 2007: 450). 

In the next paragraphs this concise definition of accountability will have each one of its main 

features explained so that the reader will be given a clear picture of our understanding of the 

concept to be further employed across this dissertation. In addition to that, by having such 

core definition in mind we will be able to move to a more nuanced discussion where Bovens’ 

widely employed typological framework for defining accountability will be presented.       

The first inherent element to an accountability relationship as aforementioned is the actor, 

who represents the targeted object by accountability mechanisms in this social relation. Also 

essential in the relation is the forum, in other words, individuals or institutions who oversee 

and hold the actors accountable for their actions. Although this relationship quite often 

assumes a principal-agent framing, where the forum represents the principal and the actor 

stands for the agent, this is not always the case as in relationships involving courts as legal 

forums of accountability.    

The third remarkable feature is the existence of any sort of obligation that forces the actor to 

be accountable before the forum. The nature of the obligation may vary in degree when 

different relationships are compared, ranging from informal rules to explicit formal requisites; 

however, if the mandatory need of rendering account is absent that is sufficient to make the 

relationship actor-forum no longer an accountability one. 
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In the very similar vein, the characteristic obligation of accountability relations is addressed to 

the need of explanations and justifications before the forum. Such informational goods to be 

delivered to the forum may result either from a regular reporting task on the part of the actor 

or be a response to a forum’s interpellation concerning a specific previous action. Needless to 

say that the obligation for delivering information is restricted to the topics for which the actor 

is accountable before the forum and that he is compelled to justify no more than his own 

conduct. 

A further feature presented in Bovens’s definition relates to the judgment endowment in the 

hands of the forum. In other words, for an accountability relationship to exist the forum is 

required to have the prerogative of analyzing the provided information and, then, to judge 

whether it was sufficient and mirrored the expected behavior from the actor or not. Therefore, 

judgments may, ultimately, be positive to the actor or negative, in case the forum infers that 

the information revealed any kind of undesirable behavior or if it was incomplete.       

That leads us to the last main characteristic of every accountability relationship, namely, the 

possibility of consequences to be faced by the actor in response to his assessed conduct. 

Those are not necessarily bad as positive judgments will not lead to sanctions and may even 

reward the actor at least in reputational terms. Nonetheless, if nothing is to be faced by the 

actor as a consequence of a forum’s negative assessment, accountability lacks its strength and, 

in fact, it does not exist. Accordingly, it is important to say that the consequences to be faced 

by the actor, be they positive or negative, need to be neither highly formalized nor conducted 

by the forum itself. These are the cases involving, for instance, reputational damage after 

media’s disclosure of misdoings undergone by an elected official and lawsuits brought before 

the courts as a consequence of irregularities identified by an external public agency.         

 

2.2. TYPES OF ACCOUNTABILITY 

2.2.1. Nature of the forum 

In terms of the existing types of accountability, Bovens (2007; Bovens et al. 2014b) advocates 

the existence of five distinct ones: (i) political (e.g. Ashworth 2012), (ii) legal (e.g. 

O’Cinneide 2013), (iii) administrative (e.g. Bennett 1997), (iv) professional (e.g. Møller 

2009), and (v) social accountability (e.g. Fox 2015). Such classification reveals the condition 
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of public accountability as a multifaceted concept encompassing various actor-forum 

frameworks. 

One of the main types of accountability is the political one. It exists when mechanisms for 

controlling elected representatives are present across a principal-agent chain involving voters, 

elected representatives, and civil servants who direct or indirectly work for the elected 

officials (see Fearon 1999; Smart & Sturm 2013; Warren 2014). Under this framework the 

perspective of accountability goes in the very reverse direction as the delegation occurs, that 

is to say, as delegation flows from a principal to an agent, the subjection to accountability 

procedures rests upon the actor before a forum. It deserves to be mentioned that the position 

either as principal/forum or as agent/actor is not immutable. In this sort of framework multiple 

relationships exist and, therefore, the same individual may hold a forum position in a given 

relationship and be an actor in another level within the principal-agent chain. That is the case, 

for instance, of an elected president, who is, simultaneously, the forum of holding the 

members of his cabinet accountable and the target of scrutiny from the electorate.        

Courts are the quintessential forum for the occurrence of legal accountability as 

conceptualized. This type of accountability relationship places in the hands of judges the 

power to assess actions of public authorities by comparing the provided evidence on the 

actor’s conduct to prescriptive formal legal standards or jurisprudence (see Bamforth 2013; 

Fredman 2013; King 2013). It has been gaining relevance as an accountability framework 

paralleled to the increasing prominence of the judiciary in the twenty-first century.    

A third sort of accountability is the administrative one, where external agencies or individuals 

wield auditing and inspection powers over others in a variety of aspects of their conduct that 

may include, for instance, financial, administrative, or efficiency matter. Current examples of 

those forums are ombudsmen and antifraud bodies, whose oversight exercise often follow 

formal normative parameters of behavior expected from the actor under surveillance (see 

Magnette 2003; Pegram 2008; Elliott 2013).    

Professional accountability refers to a fourth type encompassing forums formed by 

professional peers of the actors who are held accountable. The rationale behind it is to check 

for the actor’s correctness in the exercise of his work and his adherence to the prescribed and 

binding standards to every individual carrying out a specific profession (see Sinclair 1995; 

Hupe & Hill 2007; Tomio & Robl Filho 2013). Under this category we find disciplinary 
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bodies formed by individuals entitled to analyze the rectitude of his professional peers’ 

conduct.    

Lastly, the fifth sort is labeled social accountability. As its name suggests, this type conceives 

civil society not only as drivers to specific policies but also as forums before which public 

officials are obliged to render account of their behavior. In other words, frameworks of social 

accountability cut the path short for overseeing the actor’s conduct by bypassing other forums 

performing accountability functions. Hence, it marks a more direct manner of reaching and 

controlling agents (Ackerman 2004; Damgaard & Lewis 2014; Lindén 2015). In this context, 

open-access reports made available online by public institutions or the disclosure of 

information on the actor upon citizen’s request are examples of mechanisms belonging to 

social accountability frameworks.     

The existence of one form of accountability does not imply, however, that a different one 

cannot take place over the same actor by a different forum. In fact, they do coexist and 

complement the work of each other by incorporating other layers in the analysis of the actor’s 

conduct.         

 

2.2.2. Accountable actor 

Accountability may also be nuanced in respect to the actor who is held accountable before the 

forum, what enables the distinction between (i) corporate (e.g. Leader 2014), (ii) hierarchical 

(e.g. Jarvis 2014), (iii) collective (e.g. Laver & Shepsle 1999), and (iv) individual 

accountability (e.g. Aveling et al. 2016). 

The first typical actor in such a relationship is the corporate one. This is the case when the 

actor to have his conduct assessed is an organizational one and so is treated by the forum. 

Given this unitary approach, individuals are not the target of accountability but the 

organization as a whole, which is obliged to respond before the forum for collective 

outcomes, be they positive or negative. 

In contrast to corporate schemes, hierarchical accountability occurs when accountability 

processes follow a pyramidal structure where the head of the institution holds the 

responsibility for the organization’s performance. Apart from being the responsible for the 

institution he represents, the head performs the role as a forum of accountability before which 
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his subordinates are obliged to render account of their conduct. In the very similar vein, 

middle-ranking officers behave, simultaneously, as forum, before their subordinates, and as 

actors of accountability, in face of their superiors. As noted by Bovens (2007) hierarchical 

actors are the most frequent ones in accountability arrangements, especially when it comes to 

political accountability where, for instance, ministers are blamed, or praised, for the 

performance of the entire ministry they head.  

A further typical actor in accountability schemes, less common than the others, though, is the 

collective one. Under such circumstances, whoever working in the organization can be held 

accountable for the overall performance of the organization independently of his position in 

the hierarchical structure of the institution or direct responsibility to the observed outcomes. 

Bovens (2007) advocates for the suitability of this strategy only in situations such as small 

collegiate bodies as in bigger hierarchical structures public officials do not have the same 

amount of authority and responsibility over the institution’s performance in their hands. 

Hence, for moral concerns, they should be treated accordingly. Motions of no confidence to 

dissolve an entire cabinet in cases of wrongdoings of a single actor are examples of collective 

accountability frameworks in place. 

The last type of actor in an accountability relationship is that where each individual responds 

himself for his conduct. Arrangements of this sort are possible only when the real impact of 

an individual on the results of the organization are observable. This characteristic turns the 

judgment of the actor’s conduct by the forum, and an eventual punition for it, a morally less 

controversial task as he is held accountable for his own behavior and not for that of the 

organization he belongs, as in collective schemes, or he heads, as in the hierarchical 

accountability frameworks. Examples, of actor of this type are physicians and lawyers held 

accountable by their peers within medical and bar associations through schemes of 

professional accountability.      

 

2.2.3. Aspect of the conduct  

The third important dimension of accountability refers to the specific topic which makes the 

actor accountable before the forum. This can, theoretically, pertain to various aspects of the 

actor’s conduct, what, in fact, commonly occurs. Notwithstanding, a common approach found 

in the literature is that involving the focus either on processes (Dreu et al. 2000; Rubin et al. 
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2001; Brtek & Motowidlo 2002)  or upon outcomes (Simons 2005; Slaughter et al. 2006; 

Langhe et al. 2011).  

Such dichotomy leads the researcher to one of his earliest definitions about the concept to be 

made in the design stage, that is to say, choosing to study either process or outcome 

accountability frameworks (Poulsen 2009). Their difference consist on giving special 

attention to accountability systems where actors are held accountable before the forum either 

(i) for the outcomes they are expected to produce vis-à-vis what they in fact deliver regardless 

the ways they use to achieve them, (ii) or for their adherence to established rules that define 

the best practices to be followed.  

As Patil et al. (2014) argue, the clash between the proponents of both perspectives arise as 

process-oriented inquirers infer that the focus upon the adoption of the best known practices is 

the only efficient and fair way to assess subordinates as outcomes may be achieved, or not, 

despite their effort in delivering the job. By means of explanation the authors turn, then, to the 

case pointed out by Bertrand & Mullainathan (2001) who affirmed in their article that CEOs 

are not rarely rewarded for luck. In other words, the emphasis upon assessing CEOs by means 

of the company’s outcome leads to situations where external drivers of good, or bad, 

performance out of his control may impact not only the company’s results but they may also 

reward lucky CEOs and punish unlucky ones. 

Nonetheless, adepts of outcome accountability stress that fixing specific desirable outcomes 

as measures for the assessment of subordinates helps to the development of new ingenious 

ways to improve performance and to bring “‘uncontrollable’ outcomes under control” as well 

as to avoid the degeneration of accountability into a “bureaucratic ritual” (Patil et al. 2014: 

70). Although distinct such approaches are neither dichotomous nor necessarily incompatible 

as they may merge assuming hybrid forms that fit better contextual characteristics of the 

accountability framework under analysis. 

 

2.2.4. Nature of obligation 

The fourth and last dimension of accountability refers to the nature of the obligation that 

compels the actor to be accountable before the forum. A first subtype under this dimension is 

that labeled vertical accountability, which exists in a principal-agent chain where the actor is 

hierarchically inferior to the forum. That is the case of political accountability relationships 
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concerning the electorate in a given city, who acts as forum of accountability, and the town’s 

mayor, actor who is hierarchically inferior and obliged to render account before the former 

(e.g. Fearon 1999; Ashworth 2012; Jarvis 2014). 

 A second subtype is the horizontal accountability (see O'Donnell 1998; Guarnieri 2003; 

Schillemans 2008). In such contexts no hierarchical relation exists between the actor and the 

forum so the activity of rendering account either (i) occurs at a somewhat voluntary manner in 

legal terms, (ii) or it happens due to legal obligations formally expressed without the 

interference of a principal. It deserves to be stressed that under this second subtype lies the 

‘checks-and-balances’ variation, where independent equal-footing institutions hold each other 

accountable in a reciprocal or recursive fashion. The classic example of horizontal 

accountability of this sort is the one existing between judicial, executive and legislative 

branches of the state. No branch may claim superiority over the remaining ones and each has 

formal legal competence to perform oversight tasks over the others. 

Lastly, diagonal accountability occurs when actor and forum do not belong the same 

delegation chain but they do share the same principal. In this case, the authority that the forum 

wields over the actor is not its own power but the consequence of the existing shared principal 

(e.g. Loureiro et al. 2012; Lindberg 2013; Frees et al. 2015). Public agencies created by the 

executive branch to audit government’s ministries are examples of forums of diagonal 

accountability. Although ministries are not hierarchically inferior to such agencies, the fact 

that both are subordinate to the executive power confers to the agencies some authority that 

compels ministries to cooperate with their auditing activities.   
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Note. The forms of actors, aspects of the conduct, and nature of the obligation explicitly mentioned for the political type of accountability forum apply to the remaining ones marked by (…).  

Figure 2 – Variations of accountability frameworks 
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2.3. ANALYTICAL APPROACHES 

Methodologically, accountability may be studied through various lenses according to the 

inquirer’s theoretical and philosophical assumptions, availability to data, and research 

question. Hence, researches in the field are not a priori confined to a given set of methods but 

they welcome experimental, quantitative, qualitative and mixed-method analysis, instead.  

In experimental studies, the research goal is to assess the effects of specific interventions in a 

controlled environment. By randomly splitting participants in two groups, the idea behind 

experimental methods is to observe differences across initially similar groups after the 

intervention of the researcher. Although enjoying high internal validity, experimental designs 

suffer from a lower level of external validity, what reduces the capacity of generalization of 

results. Experimentalists, therefore, invest lots of energy in discussing the theoretical 

foundations of their work as a strategy to make their empirical claims of generalizations more 

reliable and convincing to the audience. 

One major theoretical contribution that helped accountability experimentalists in such work is 

the social contingency model developed by Tetlock (apud Koch & Wüstemann 2014) which 

has been applied in a myriad of fields and helped to give some degree of commonality in a 

fragmented area of study. His findings suggest that the fact of giving publicity to the forum’s 

views impact the behavior of the actors in an accountability framework. In the cases that those 

are not public, actors would tend to enhance their efforts whereas when they are known, 

actors are expected not to give much attention in the effort they put but to simply behave in a 

way compatible to the forum’s point of view, instead. 

Although useful for identifying the choice for a given strategy by the actor when specific 

accountability framework is in place, experiments are ill-suited for inquiries concerned with 

the identification of accountability mechanisms occurring in the real world and with their 

comparison, tasks for which other methods should be employed (Koch & Wüstemann 2014). 

In this context, one eligible complementary approach is the quantitative one. Despite its 

usefulness, Brandsma (2014) points that accountability studies turning to quantitative methods 

are still scarce as current literature on the topic has traditionally been opting for addressing 

theoretical models, development of typologies, and definitions while discussions on findings 

emerging from the analysis of a fixed set of indicators have been neglected so far. 
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In an attempt to contribute at fulfilling this gap the author provides an overview of possible 

indicators to be used in future researches that could help comparisons of works and foster the 

accumulation of knowledge in the field. To do so he covers two common perspectives on 

accountability: the understanding of the concept either as a virtue or as a mechanism. 

Although across this dissertation accountability is not to be understood as a virtue, we find it 

opportune to briefly mention what the basic commonalities among studies that share such a 

perception are. In this context, accountability reveals a set of standards to be followed and that 

make for good governments. Hence, it is of special interest in these studies the analysis of 

accountability as a dependent variable that indicates whether actors comply or not with the 

expected and desirable pattern of behavior.  

On the other hand, accountability as mechanism is to be investigated from a different 

perspective. It is not used as the dependent variable of interest but as an independent one 

which may, or may not, affect actor’s behavior in a given direction. Accordingly, in contrast 

to the former line of research, deficits of accountability do not uncover bad governance 

conditions but they are defined here “in terms of gaps in the web of control mechanisms” 

(Bovens et al. 2014b: 9). Furthermore, when treated as a mechanism it refers to a chain 

involving basically three main stages: (i) the provision of information by an actor to a forum, 

(ii) the discussion forum-actor of the information made available, and (iii) the judgment and 

occasional punishments or rewards as a consequence of the actor’s performance. Across his 

review Brandsma (2014) observes the existence of possible indicators to all of the 

aforementioned stages.  

Concerning information, he advocates for indicators such the availability of information 

(Welch & Wong 2001; Pina et al. 2007), its completeness on a webpage (Brandsma et al. 

2008), the amplitude of informational obligations (Koop 2011), the frequency of information 

reports by the actor to the forum (Brandsma 2010), and the existence, or not, of full 

information disclosure by the actor (Delreux 2011). 

Complementarily, examples of indicators for the discussion stage could be the frequency of 

the discussion on the actor’s performance (Brandsma 2010), its clarity (Van de Steeg 2009), 

the participation of external evaluators (Carman 2009), and types of justifications (McGraw 

1991). Lastly, suggested indicators on the consequences could be the assessment of best 

reward tools (Brehm & Gates 1997), and the available rewarding and punishment tools in the 

hands of the forum (Brandsma 2010).  



37 

 

Yang (2014) agrees with Brandsma when the later stresses the prevalence of qualitative 

designs in contemporary accountability researches. Across his review of empirical studies in 

the field he observes a vast use of methods such as discourse analysis (e.g. O'Reilly et al. 

2009), case studies (e.g. Romzek & Johnston 2005), grounded theory (e.g. Romzek et al. 

2012), and interviews (e.g. Acar et al. 2008) as well as the scientific pursuit of answering 

‘what’ research questions while neglecting ‘why’ and ‘how’ ones.        

One reason for the choice for qualitative approaches to the study of accountability 

frameworks lies in its very nature. Given the still poor conceptualization of the term, 

qualitative theoretical debates emerge as promising ways to the development of clear and 

widely accepted definitions of accountability. Hence, it is after that a harmonic and minimally 

consensual understanding of the concept exist that quantitative approaches find their room for 

data collection and the running of statistical analysis. 

The author also postulates that the intangible and dynamic character of accountability 

relations poses an additional barrier to the use of pure quantitative methods. The patterns of 

accountability frameworks may change across time through the forum-actor interaction, as 

well as its very meaning, what makes it hard to capture the real essence of the concept 

through both longitudinal and experimental designs. As argued by Yang (2014: 161) in 

contrast to that “qualitative research is appropriate for tracking and mapping the changes and 

dynamics across time” and to study interpretations, values, and perceptions, typical 

phenomena of qualitative research programs. 

Lastly, two other characteristics help explaining the higher preference for qualitative 

approaches and the minimal use of quantitative ones. On the one hand, the sensitiveness of 

information pertaining accountability issues, which in turn require a closer contact to the 

interviewee and special training in disclosing the actual perceptions and values behind given 

responses. On the other hand, Yang claims that since insights about accountability often arise 

from nonreplicable critical events, small-n studies based on theoretical sampling strategies are 

more appropriate to the development of the field than quantitative studies are. It is worth 

highlighting, however, that qualitative studies are neither meant to be the sole existing form to 

study accountability frameworks nor that they should prevail forever. In fact, it is claimed that 

once a common conceptual ground exist the field would highly benefit from the use of 

methods of quantitative and experimental nature, instead. 
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Mixed methods are a much rarer endeavor in the study of accountability. Among the few 

examples in field, Yang (2014) mentions Tsai’s effort to understand informal accountability 

in Chinese rural areas (2007) and Brandsma’s work on EU’s committees (2010). That does 

not mean that mixed-method studies are less valuable. Actually, not only are they appropriate, 

but they are also desirable in the field for bridging the qualitative and the quantitative worlds 

and making use of the potential of both approaches. As he puts, although not widely 

employed, mixed methods are welcome and should be used whenever possible. 

It is precisely this gap that this dissertation aims at partly fulfilling by providing the reader 

with a sequential-mixed-method design that combines both quantitative and qualitative 

methods in the study of accountability frameworks in Latin American systems of criminal 

justice.  
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3. SYSTEM OF JUSTICE 

Another important preliminary task to be performed for the sake of this dissertation is the 

discussion of our research object, namely the system of justice. Accordingly, in the current 

section we aim at providing the reader with an overview of what we labeled ‘core 

institutions’, that is to say, those ones which carry out essential activities for a proper 

functioning of the system.  

Our focus will be specifically upon the system of criminal justice and on state institutions 

which perform three main judicial-related activities, namely, the criminal prosecution, the 

legal assistance, and the adjudication of cases brought before the court. Such delimitation 

mirrors our research interest to better understand the linkages between systemic institutional 

features and the performance of the criminal justice in Latin America, which is the most 

violent region in the world and home of nearly a third of the victims of homicide (Muggah & 

Tobón 2018).  

Nevertheless, it is important to stress that such delimitation of functions to be analyzed does 

not imply that the investigated institutions are necessarily circumscribed to the criminal 

justice. In fact, it is quite the opposite as the roles of ministerios públicos, defensorías, and 

judiciaries have been increasing and incorporating functions as different as safeguarding 

citizens’ rights to medicine and access to public schools. In this context, behind the discussion 

of institutions in terms of their historical origins and their emergence in Latin America, we 

will be implicitly shedding light on the very evolution of justice and citizen’s rights in the 

region. 

According to Marshall (1950), the emergence of rights that make for the modern citizenship is 

better understood when divided into three complementary parts, each of them unique for their 

content and specific pathway of consolidation. 

In the eighteenth century, following the French Revolution, civil rights emerged as a response 

to demands for individual freedom. As concerns them, Marshall stresses the spread of rights 

of faith, speech, liberty, property, and justice and the vital role of courts in assuring them in 

opposition to the characteristic arbitrary power of monarchs prior to that. 

The second wave enjoyed political elements in the nineteenth century as it encompassed 

rights to participate in the exercise of political power either as a legitimate holder of political 

authority or as a voter in the election to choose individuals to hold it. If courts were pivotal 
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institutions to safeguard civil rights, the author pointed parliaments and the local governments 

as quintessential loci for the exercise of political rights. 

Further, the enrichment of citizenship embraced in the twentieth century social aspects under 

the scope of welfare rights. It echoed demands for equality and the right to a due process. 

Typical rights of this wave are that concerning the educational system and social services in 

general which make for the modern system of welfare benefits.  

By means of regional exemplification, Carvalho (2001) notes an unusual track when 

discussing this evolution in Brazil. According to him, the reverberation of the third wave of 

democratization in the country offered the room for an extension of social rights, which 

happened in a context where the population still could not fully experience civil and political 

rights. Besides such logical inversion in the sequence of citizenship rights enlargement, 

Carvalho stresses another difference, namely, the higher esteem of social rights vis-à-vis the 

other two sets. Such features not only make for an unusual but also incomplete citizenship, as 

a full citizen is only that one who is able to exercise his three sets of rights in their totality. 

Given such slow and late incorporation of rights across the past centuries, there is no surprise 

that the most widespread institution in charge of the justice, namely the judiciary, has been 

historically described as the weakest one among the three branches of the State. 

As pointed by Hamilton (2001b: 402) that occurs because it has “no influence over either the 

sword or the purse; no direction either of the strength or of the wealth of the society”. In an 

even more assertive manner he inferred that the judicial power is unable to actively take 

resolutions whatsoever and it, ultimately, “depend[s] upon the aid of the executive arm even 

for the efficacy of its judgments” (Hamilton 2001b: 402). Such criticism echoes in 

Montesquieu’s masterpiece ‘The Spirit of Laws’ (apud Hamilton 2001) when it is stated that 

among the three branches the judiciary is to be considered almost nothing. 

Under such circumstances, if the judicial power, and the system of justice in general, has such 

a constrained room for effective and assertive action why, then, so much attention is given to 

it?  

Firstly, scholars such as Hirschl (2008), advocate for the pertinence of studies on judicial 

systems based on an alleged anachronism of the aforementioned diagnosis since 

contemporary judicial powers are not weak and helpless institutions, but they have been 

increasing their influence over politics and shaping the discussion of topics as different as the 
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health service, the electoral system, and the formation of the presidential cabinet, instead. 

While dealing with such aggrandizement of courts Hirschl referred to it as the ‘judicialization 

of politics’, a relevant and characteristic phenomenon observed in the last decades. 

Although such juristocracy is a different and much more recent phenomenon, it coexists with, 

and it is reinforced by, the expansion of citizenship as described by Marshall given that an 

enlarged set of rights opens the gates for judicialization as a means to make it valid. Hence, 

not only judges but also public defenders and public prosecutors may experience a growing 

influence in determining policy outcomes due to their position as guardians of rights. 

Secondly, in addition to its recent empowerment, courts are important research objects for 

their very institutional role. Weingast (apud Chavez 2008) suggests that a higher 

independence level of the judiciary should be considered a bless to a country as it would help 

binding actors to the law and avoiding the so-labeled ‘asymmetric equilibrium’, situation in 

which the ruler has incentives to extend the limits of his power.  

Besides, it is also to be positively seen because it could enhance the separation of powers due 

to the prevention of supremacy from one branch over the others as well as by fostering 

institutional cooperation. This preference is shared by Gibler and Randazzo (2011) and by 

Guillermo O’Donnell (1998), who advocates for a more insulated and powerful judicial power 

by inferring that it is an essential actor of horizontal accountability in the country.  

That coincides with Hamilton’s view because even when he considers the judiciary a weaker 

branch of the government when compared to its counterparts he does not defend that it is 

meaningless. In opposition to that he stresses that liberty is strictly connected to the separation 

of the power to adjudicate from the hands of the executive and of the legislative branches of 

the State. Furthermore, he argues that when officials are not controlled by the courts and, 

therefore, when they remain above the constitution, they may do “not only what their powers 

do not authorize, but what they forbid” (Hamilton 2001b: 403). 

Under such circumstances, once the reader is briefly provided with the rationale behind the 

discussion of institutions to be portrayed in this section we may move forward by describing 

throughout the next paragraphs the way this section is to be organized 

Structurally, this section is divided into three complementary parts. In the first one our aim is 

at discussing the historical origins of institutions concerned with the criminal prosecution. 

Accordingly, we will briefly discuss the French genesis of Latin American ministerios 
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públicos (MPs), also known as fiscalías in countries such as Ecuador, El Salvador, and 

Uruguay. Besides, we will turn to the specific cases in the region to unveil the constitutional 

origins of MPs since the decolonization of Ibero-America in the 19
th

 century as well as their 

recent origins after the promulgation of the current national constitutions. 

Secondly, we will address the antecedents of defensorías públicas (DPs) in Latin America. 

For this purpose, we will review past experiences with the decentralized offering of free legal 

counseling to the needy, which encompasses concurrent providers as different as private 

lawyers, bar associations, NGOs, and university legal clinics. In addition to that, the reader 

will also be provided with an analysis of the debut of defensorías as constitutional institutions 

since the countries’ independence as well as of their recent origins within the current 

constitutional frameworks.       

In the third part our analytic lenses will be shifted upon the judicial power. As a natural 

consequence of that we will expatiate on the theories of separation of powers, which played a 

special role in giving birth to the modern judiciary as an independent branch from the 

legislative and executive ones. In a similar fashion, we will also supplement the 

contextualization on the historical roots of the institution with a regional discussion about the 

constitutional and recent origins of the judicial power across Latin America. 

Lastly, by turning to a subset of eight countries of the region, we will provide the reader with 

a compared overview of the status that each of the three aforementioned national institutions 

enjoy in terms of the number of available professionals and their remuneration as well as by 

means of the relation inhabitants-professionals in each state.             

 

3.1. CRIMINAL PROSECUTION 

Historically, the ministerio público is claimed to date back to the Middle Ages when Philip IV 

reigned over France and issued his ordonnance of march 25
th

 of 1303 (Marcondes 2010; 

Fonseca 2013). This decree is of special interest when tracing back the roots of MPs because 

it was responsible for unifying functions related to the criminal prosecution and the protection 

of the State’s interests before the judiciary under the umbrella of one single institution which 

was to be strictly disconnected from the king’s interests and properties. 
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Such embryonic stage of the institutionalization of the ministerio público was followed by 

other relevant decrees which contributed to its institutionalization such as those issued in July 

1493, in 1498, in August 1522, November 1553, May 1586, and, finally, the so labeled 

ordonnance criminelle issued in August 1670 by the king Louis XIV, which was a big effort 

of codifying the French criminal process and which caused the competencies of the ministerio 

público to be enlarged (Marcondes 2010). 

Later, by the time of the French Revolution, and most notably during the Napoleon rule, the 

ministerio público experienced another round of deep transformations when its functions have 

been clearly differentiated from those of judicial, administrative and legislative fashion as 

well as faced a change in its role from being a representative of the king’s interests to that of 

guardian of the society’s interests (Fonseca 2013). These roots of the modern French MP 

influenced not only other European countries but they also spilled over Latin America and its 

emerging independent states. 

As aforementioned, the origins of MPs occurred within a grey zone between the judicial and 

the executive powers and that is mirrored in the structure of ministerios públicos in nowadays 

Latin America. In this context it is possible to observe the location of the institution either as 

part of the executive power, as in the cases of Uruguay before 2015 and the Dominican 

Republic, where it is one of the existing portfolios in the hands of the cabinet; or as part of the 

judiciary, as in Costa Rica and Ecuador, or even as an autonomous institution which 

constantly interacts with the former branches but which is not inserted in the same 

hierarchical structure (e.g. Brazil, Bolivia, Colombia, Guatemala). 

In terms of its functions, ministerios públicos are commonly entitled to interfere in the whole 

criminal process. As mentioned by Rico (1997) 

  

(i) in the preliminary stage it receives criminal complaints and manages criminal 

actions, which are under the monopoly of the institution; (ii) throughout the 

investigation it may ask for preventive detentions and for the release of suspects, 

and it brings the denounce before the court; (iii) during the adjudication stage it 

takes part into the debates, shows evidences, questions the suspect, witnesses, and 

forensic experts, and it makes formal requests related to the ongoing trial; (iv) in 

the last stage it is also entitled to intervene in the appeals which have been lodged 

before the court. During the first stages, where the investigation takes place, the 

public ministry uses to work in collaboration with the police. 

(Rico 1997: 113–114). 



44 

 

That does not imply, however, that the MP is restricted in its action to criminal actions, which 

is the area of interest for the sake of this research, though. In this regard, the author pointed 

out that Latin American states place a variety of other competencies beyond that in the hands 

of public prosecutors, for instance, the defense of the state’s and society’s interests (Bolivia, 

Costa Rica, El Salvador, Honduras y Panama), the legal counseling to civil servants 

(Panama), the oversight of a strict adherence to laws (Guatemala, Panama, Venezuela), the 

efficiency of the administration of justice (Honduras, Venezuela), the enforcement of court’s 

decisions (Panama, Venezuela), the oversight of civil servants’ behavior (Panama), 

disciplinary powers, and so forth. 

Such varied institutional location and range of competences in the hands of Latin American 

ministerios públicos go together with the diverse historical traditions that these state 

institutions in charge of the formal accusation of suspects before the courts enjoy in the 

region. On the one hand, in countries such as Colombia, El Salvador, Mexico, Panama, and 

Venezuela ministerios públicos (MPs) or equivalent institutions have been present in national 

constitutions since an early age of the formation of the state. In all of them the decision to turn 

such institutions a constitutional matter not even reached the threshold of a hundred years 

from the independence to occur (see Table 2). In this regard, Panama could be seen as an 

outlier for it gave constitutional status to its ministerio público in its very first carta magna, 

which was sanctioned one year after its independence. 

It is worth mentioning, however, that the Panamanian state as we know it today is a somehow 

recent phenomenon given that after its independence from Spain in 1821, within the context 

of the decolonization struggles in the Iberian America, Panama opted for joining the emerging 

Republic of Gran Colombia. It was only in 1903, a long time after the dissolution of the 

original imagined republic, that it achieved its independence from Colombia. Despite this 

peculiar independence process, Panama still stands out in Latin America for its early decision 

to formally give constitutional status to its nascent MP, what happened after only three other 

countries in the region: Colombia (1830), El Salvador (1886), and Venezuela (1901). 

On the other hand, a second group encompasses the remaining thirteen Latin American 

countries in Table 2, as they all share as a common feature the decision to turn the respective 

MPs into a constitutional matter a long process lasting no less than one hundred years. 

Accordingly, within this cluster, Brazil (1934) and Ecuador (1945) are those states to make 

the earliest constitutionalization whereas Costa Rica and Uruguay stand out for being the only 
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two countries which have not described their ministerio público across national constitutions 

so far.    

It is opportune to clarify that for being considered a constitutional matter we did not require 

that the national texts contained a distinguished and exclusive section where the institution 

was to be extensively detailed. In contrast to that we adopted a minimalistic parameter which 

required only that the MP and its general institutional mission were at least superficially 

mentioned. A good example of fulfillment of the minimalistic approach is given by 

Nicaragua, which by means of an undergone amendment as of 2014 opted for briefly 

describing its MP while detailing the duties of its National Assembly. 

 

El Ministerio Público es una institución independiente, con autonomía orgánica, 

funcional y administrativa, que tiene a su cargo la función acusadora y la 

representación de los intereses de la sociedad y de la víctima del delito en el 

proceso penal, a través del Fiscal General de la República. Sólo estará 

subordinado a la Constitución Política de la República y a las leyes. 

(art. 138, § 9º, b, of the 1987 Nicaraguan Constitution) 

 

Opposite strategy was that chosen by Guatemala in 1956. At the time, the legislator indeed 

reserved a whole chapter of the nascent carta magna to the MP but he also limited its content 

to a future organic law to be sanctioned. For this reason we conceive that the 1956 

Constitution was not the first one to deal with the Guatemalan MP but the 1965 text, instead. 

The same holds true for the Mexican case, as although an amendment of the 1857 

Constitution in 1900 signaled an attempt to bring the MP into the national constitution, it was 

only in the current text, issued in 1917, that the institution was minimally described. 

Under such circumstances, together with the Nicaraguan case, the amendments of 1997 and 

2009 of the Chilean 1980 and the Honduran 1982 constitutions, respectively, can be held as 

more appropriate examples of the role of reforms in the national supreme law as a way to turn 

MPs into a constitutional matter than the Mexican case. 

A second analytic layer refers to the recent origins of Latin American MPs. By means of 

explanation, under recent origins we mean the turning points for the institutionalization of 

MPs under the current constitutional context. In order to identify such founding points in time 

we gathered data on the sanction of two vital normative frameworks: the national constitution 
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and the organic legislation, or equivalent one, intended to regulate and to describe the 

ministerio público in the country. 

In this regard, data from Table 2 indicates that the selected countries could be split into five 

complementary clusters. The first, and most comprehensive one, groups six Latin American 

states which have in common an early adoption of a (new) norm specifically designed to 

regulate the MP since the enactment of the current constitution. In this group we find the 

Dominican Republic (one year of gap), Ecuador (one year), Chile (two years), Brazil (three 

years), Bolivia (three years), and Colombia (four years). 

The second cluster is formed by three countries which lasted a bit longer to sanction a norm 

concerning their MPs within the current constitutional contexts. The gap in time between the 

promulgation of the constitution and the organic legislation within this group ranges from 

eight to twelve years and that is the case of Paraguay (eight years), Venezuela (eight years), 

and Guatemala (twelve years). 

Another set comprehends Argentina, El Salvador, Panama, and, technically, Mexico. All of 

them lasted more than twenty years since the promulgation of their current national 

constitutions and the enactment of an organic law on their MPs. One remarkable case among 

them is Mexico, which has the oldest still valid constitution in the region (1917) but which 

was one of the latest Latin American states to adopt a specific norm to rule its MP as of 2009, 

what makes for 92 years of time lag. 

Nonetheless, in contrast to the other LA countries with the exception of Chile, Mexico 

transitioned to democracy and opted for keeping its constitution still valid. Hence, if we 

consider that until 2000, with the rise of Vicente Fox and his Partido Acción Nacional (PAN) 

to power, Mexico had been experiencing decades of authoritarian governments under the rule 

of the Partido Revolucionario Institucional (PRI) such gap could be quite different. By 

adopting the democratic transition as the baseline for the assessment we notice that the time 

lap until the sanction of the ‘Ley Orgánica de la Procuraduría General de la República’ in 

2009 would be much shorter, reaching no more than nine years. Therefore, backed by this 

finding we could replace Mexico from the late-adopter group to that of Paraguay, Venezuela, 

and Guatemala, where the regulation of MPs within the current democratic constitutional 

contexts lasted from eight to twelve years.       
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Argentina is also an interesting case as the time lag between the promulgation of the 1994 

Constitution
2
 and the enactment of its Ley Orgánica del Ministerio Público in 1998 could 

suggest the country’s placement in the early-adopters group. Notwithstanding, as previously 

discussed, the Argentinean MP is a bicephalous institution which does not fit perfectly the 

concept of ministerio público as applied in the majority of Latin American countries, but it 

expands it, instead. Hence, the law nº 24.946/1998 was incapable of delimiting the structure 

and functioning of the Argentinean Ministerio Público Fiscal, what was only satisfactorily 

undergone seventeen years later by the promulgation of the Ley Orgánica del Ministerio 

Público Fiscal (nº 27.148) in 2015. 

The two remaining clusters are more intriguing and peculiar ones. First, Costa Rica and 

Uruguay, two of the most stable and solid democracies in the region, opted for giving no 

constitutional status to their MPs whatsoever. Yet, they do have enacted organic laws for their 

ministerios públicos, or Fiscalía General de la Nación in the Uruguayan case, within the 

historical context of institutionalization and assertion of constitutional status of MPs observed 

in Latin America, though. 

Second, Honduras, Nicaragua, and Peru do have both constitutional articles and organic 

legislations dealing with their MPs. However, in contrast to the other countries which enjoy 

such characteristics, these three countries opted for promulgating no brand-new organic 

legislation since the constitutional inauguration of MPs but to keep their older  laws valid, 

instead. It deserves to be clarified that within this group only Peru has a constitution which 

was sanctioned later than its organic law on the MP. In Nicaragua and Honduras, although the 

constitutional inauguration, indeed, happened after the sanction of the respective organic 

laws, such debut was the result not of a new constitution but of a reform of the existing carta 

magna. Therefore, as discussed in the previous paragraphs, the widespread existence of 

ministerios públicos in Latin America cannot be taken as a synonym of institutional 

uniformity throughout the region. Brief discussions as done in this section indicate that 

countries do differ more than one could initially ague if just the widespread option for 

creating MPs as an investigative institution also in charge of the formal indictment was to be 

observed.            

                                                
2
 Although, technically, Argentina opted for amending its 1853 Constitution, the result of the reform 

carried out in 1994 is not rarely described as a brand-new constitution (e.g. Negretto (2009). Besides, 

not only was the carta magna amended by a special ‘Convención Nacional Constituyente’, but its 

result is also described in the official constitutional text as the ‘1994 Constitution’.       
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Table 2 – Formalization of public accusatory institutions in Latin America 

Head of the Institution Institution Indepedence
Constitutional

Origins

Time lag

(Years)

Recent 

Origins
Normative Framework

Argentina  Procurador General de la Nación Ministerio Público Fiscal 1816 1994 178 1994 / 2015
- Constitución de la Nación Argentina (1994) /

- Ley Orgánica del Ministerio Público Fiscal (nº 27.148/2015)

Bolivia Fiscal General del Estado Ministerio Público 1825 1967 142 2009 / 2012
- Constitución Política del Estado (2009) / 

- Ley Orgánica del Ministerio Público (nº 260/2012)

Brazil Procurador-Geral da República Ministerio Público da União 1822 1934 112 1988 / 1993
- Constituição da República Federativa do Brasil (1988) / 

- Lei Orgânica do Ministério Público da União (nº 75/1993)

Chile Fiscal Nacional Ministerio Público 1818 1997* 179 1997* / 1999
- Constitución Política de la República (1997*) /

- Ley Orgánica del Ministerio Público (nº 19.640/1999)

Colombia Fiscal General de la Nación Fiscalía General de la Nación 1810 1830 20 1991 / 1995
- Constitución Política de Colombia (1991) /

- Ley de la Carrera de la Fiscalía General de la Nación (nº 20/2014)

Costa Rica Fiscal General de la República Ministerio Público 1821 - 197 1994 - Ley Orgánica del Ministerio Público (nº 7442/1994)

Dominican

Republic
Procurador General de la República Ministerio Público 1844 2010 166 2015 / 2011

- Constitución Política de la República Dominicana (2015) /

- Ley Orgánica del Ministerio Público (nº 133/2011)

Ecuador Fiscal General del Estado Fiscalía General del Estado 1822 1945 123 2008 / 2009*
- Constitución de la República del Ecuador (2008) /

- Código Orgánico de la Función Judicial (2009)

El Salvador Fiscal General de la República Fiscalía General de la República 1821 1886 65 1983 / 2006
- Constitución de la República de El Salvador (1983) /

- Ley Orgánica de la Fiscalía General de la República (nº 1.037/2006)

Guatemala Fiscal General de la República Ministerio Público 1821 1965 144 1986 / 1994
- Constitución Política de la República de Guatemala (1986) /

- Ley Orgánica del Ministerio Público (nº 40/1994)

Honduras Fiscal General Ministerio Público 1821 2009* 188 1993 / 2009
- Constitución Política de la República de Honduras (2009*) /

- Ley del Ministerio Público (nº 228/1993)

Mexico Fiscal General de la República Ministerio Público de la Federación 1821 1917 96 1917** / 2009
- Constitución Política de los Estados Unidos Mexicanos (1917**) /

- Ley Orgánica de la Fiscalía General de la República (2018)

Nicaragua Fiscal General de la República Ministerio Público 1821 2014* 193 2000 / 2014*
- Constitución Política de la República de Nicaragua (2014*) /

- Ley Orgánica del Ministerio Público (nº 346/2000)

Panama Procurador General de la Nación Ministerio Público 1903 1904 1 1972 / 2009
- Constitución Política de la República de Panamá (1972) /

- Ley de la Carrera del Ministerio Público (nº 6/2009)

Paraguay Fiscal General del Estado Ministerio Público 1811 1967 156 1992 / 2000
- Constitución Nacional (1992) /

- Ley Orgánica del Ministerio Público (nº 1.562/2000)

Peru Fiscal de la Nación Ministerio Público 1821 1979 158 1981 / 1993
- Constitución Política del Perú (1993) /

- Ley Orgánica del Ministerio Público (nº 52/1981)

Uruguay Director General de la Fiscalía General de la Nación Fiscalía General de la Nación 1828 - 190 2015 - Ley de la Fiscalia General de la Nación (nº 19.334/2015)

Venezuela Fiscal General de la República Ministerio Público 1811 1901 90 1999 / 2007
- Constitución de la República Bolivariana de Venezuela (1999) /

- Ley Orgánica del Ministerio Público (G.O. nº 38.647/2007)

COUNTRY

CRIMINAL PROSECUTION

 
Notes. ‘Constitutional Origins’ = 1

st
 constitution where ‘ministerios públicos’ (MPs) have been described. / ‘Time lag’ = period from the country’s independence to the constitutional origin. / 

‘Recent Origins’ = relevant dates for the institutionalization of MPs within the current constitutional context. Dates succeeded by asterisks (*) refer to the point in time of constitutional 

reforms describing MPs. Mexican recent origins are marked by double asterisks (**) as unlike the rest of LA it occurred under authoritarian rule.  
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3.2. LEGAL ASSISTANCE 

In a region marked by high social inequalities and expressive numbers of economically 

marginalized people, the access to justice would tend to be incomplete due to financial 

barriers in hiring private lawyers.     

It is precisely aimed at fulfilling part of this gap in accessing the judicial system that 

defensorías públicas (DPs), institutions designed to offer free-of-charge legal assistance to 

poor people, emerged in Latin America. In comparison to ministerios públicos and judiciaries, 

those enjoy a much more recent tradition as they have been established, in their recent form, 

only from the last decades of the past century on and in some cases they have not even 

celebrated the 10
th

 anniversary of their foundation. 

Creating a specific institution to provide for legal counseling is especially valuable in the 

Latin American context as judicial systems in the region not rarely require from defendants to 

be formally represented solely by an attorney before the court. It helps, therefore, to fight 

against the bad picture of the criminal system in the region given that according to 

Hammergren (2007: 136) “the lack of legal representation keeps many pretrial detainees 

incarcerated needlessly, and often for lengthy, possibly illegal, periods”. Such role that 

defensorias públicas enjoy in democratizing the opportunities of access to justice is also 

stressed by other scholars in the field (e.g. Cardoso 2010; Santos 2011; Marona 2013).   

That does not imply, however, that no sort of legal assistance to the economically vulnerable 

people has existed until the establishment of defensorías. In fact, Latin America initial models 

were commonly based on the work of defensores de oficio, private lawyers who provided 

their judicial services to poor people and who were paid by the state either by case or by 

means of a salary, in the cases they were hired as civil servants to perform this job. 

Notwithstanding, as Hammergren (2007: 137) states, turning to the work of defensores de 

oficio ended up being unsatisfactory as they were “inevitably insufficient in number, often 

poorly motivated, and frequently corrupt”. Such inefficient scenario was just partially 

attenuated by the concurrent work of other institutions, namely NGOs, bar associations, and 

legal clinics attached to universities, which made the legal assistance available through pro 

bono work. 

Unsurprisingly, the openness of the system to a vast number of actors as service suppliers 

making for a “patchwork arrangement” (Hammergren 2007: 137) was neither uniform in 
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terms of the type and the quality of the available service nor free from bias. By means of 

explanation, the author mentions the NGOs, which were comparatively efficient but due to 

ideological reasons and the lack of resources used to restrict their action to cases concerned 

with political and human rights violations. 

Once the model of providing legal assistance through defensores de oficio, supplemented by 

concurrent institutions, was established, the transition to a state-based institutional model was 

not a smooth process even when considered that the overall experienced service was far from 

being criticism-free. Among such opposing groups Hammergren (2007) mentions the 

defensores de oficio, themselves, who feared the change in the status quo and even declined 

being incorporated in the emerging state-based institution in the Dominican Republic, and 

Guatemalan universities, whose opposition mirrored a concern towards the continuity of their 

own legal clinics.   

Apart from the self-interested opposition to the emergence of this institution, the author also 

highlights concerns related to (i) the politicization of the services provided by the state, (ii) 

the institutional capacity to meet the demand of poor people for legal counseling, (iii) risks of 

funding cuts as a result of financial shortcomings in Latin American countries, (iv) change of 

governmental priorities, and difficulties that a young and small institution may face (v) in 

competing for resources with well-established ones, in case they are to be designed as 

independent ones, or (vi) in being prioritized and allocated adequate budgets by a parent 

institution, in case they are subordinated to the public ministry, the judiciary, the ministry of 

justice, or even another institution. 

Despite the opposition, defensorías públicas emerged by the end of the past century in Latin 

America, where they quickly diffused across the region and are now relevant and 

acknowledged actors of the system of criminal justice which are aimed at helping to open the 

gates that make the access to justice restrictive. 

As mentioned before, in comparative terms, building state institutions in order to provide for 

free legal defense to the needy is a much more recent tradition in Latin America than that 

concerning the other core institutions of the system of justice. Accordingly, if the 

constitutionalization of a topic is held as a proxy of the prominence and robustness that it 

enjoys in the polity, defensorías públicas are, then, an ugly duckling of the system. While 

every country opted for detailing their judiciaries in the respective constitutions and only 
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Uruguay and Costa Rica did not consider the ministerio público a constitutional matter, the 

same does not hold true for defensorías.  

As Table 3 suggests, the rule in Latin America has been for not bringing them into the 

constitution given that only El Salvador (1950), Brazil (1988), Argentina (1994), Ecuador 

(2008), and the Dominican Republic (2010) opted for the alternative decision. However, even 

those countries, with the sole exception of El Salvador, have taken a late decision when 

compared to the point in time when MPs and judiciaries fist appeared in the national supreme 

law. 

In respect to El Salvador, the constitutionalization of the topic was put in place throughout a 

whole section of the text, where this bicephalous institution was described together with its 

two institutional heads, namely the Fiscal General de la República and the Procurador 

General de los Pobres. It is precisely this second head, also present in the 1962 Constitution 

and later renamed to Procurador General de la República in the 1983 Constitution, the one 

which inaugurated the free legal defense to the needy as a constitutional state institution. It 

deserves to be stressed that since 1950 no changes have been made in terms of the 

institutional competences of the Procurador General de la República, who still has among its 

duties  

 

Dar asistencia legal a las personas de escasos recursos económicos, y 

representarlas judicialmente en la defensa de su libertad individual y de sus 

derechos laborales. 

 (art. 194, II, 2, of the 1983 Salvadoran Constitution) 

 

Argentina also opted for an enlarged MP in its 1994 Constitution. Across an exclusive section 

of the text it describes the general guidelines of the institution alongside the specification of 

its two heads: the Procurador General de la Nación and the Defensor General de la Nación. 

Later, in 1998, an organic law detailed the organization of the Argentinean MP, where its 

subdivision into a Ministerio Público Fiscal, headed by the Procurador General de la 

Nación, and a Ministerio Público de la Defensa, headed by the Defensor General de la 

Nación. 

Complementarily, in 2015, other two infraconstitutional legislation ended up regulating both 

components of the parent institution. Although most of the institutionalization of the 
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Ministerio Público de la Defensa and its Defensor General de la Nación happened outside the 

supreme law of the country, the distinguished and exclusive space that the MP enjoys in the 

text alongside with a minimal description of its functions and the specification of its two 

heads allows us to claim that the Argentinean institution for free legal counseling had its 

constitutional debut in 1994.          

It is worth highlighting that this constitutional absence implies neither that Latin American 

states do not have any kind of defensoría whatsoever nor that they have completely avoided 

offering free-of-charge legal counseling up to now. In fact, every country in the region does 

have a state institution concerned with this service and many of them have historically 

engaged in offering free legal defense to poor citizens through noninstitutional providers like 

those systems based upon defensores de oficio, as mentioned earlier. Besides, even those 

countries where defensorías do not enjoy constitutional status, the right of a free legal defense 

to poor people is commonly made explicit across the texts as, for instance, in the cases of 

Bolivia, Honduras, Mexico, Paraguay, and Peru. 

Nonetheless, we conceive that solely making the right to a free legal counseling a 

constitutional matter is insufficient to confer the country’s defensoría a constitutional status. 

The same holds true for those cases where defensorías are, indeed, explicitly mentioned, but 

which are left to be detailed in a future organic law, though. Those are the cases of Mexico 

and Venezuela. 

In Mexico, an amendment of the seventeenth article of the text in 2008 acknowledged the 

right to a service of legal counseling provided by the State to its citizens. It mentions, 

however, nothing about the institution entitled to manage and to perform this duty and about 

the objective functions under its scope of action.     

      

La Federación, los Estados y el Distrito Federal garantizarán la existencia de un 

servicio de defensoría pública de calidad para la población y asegurarán las 

condiciones para un servicio profesional de carrera para los defensores. Las 

percepciones de los defensores no podrán ser inferiores a las que correspondan a 

los agentes del Ministerio Público. 

 (art. 17, § 7º, of the 1917 Mexican Constitution) 
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Venezuela shows a similar pattern as, even if it reserves a specific article of its constitution to 

deal exclusively with its Defensa Pública, this goes little beyond affirming that future 

infraconstitutional legislation would specify the general features of the institution.      

 

La ley establecerá la autonomía y organización, funcionamiento, disciplina e 

idoneidad del servicio de defensa pública, con el objeto de asegurar la eficacia del 

servicio y de garantizar los beneficios de la carrera del defensor o defensora. 

 (art. 268, of the 1999 Venezuelan Constitution) 

 

Lastly, it is worth highlighting that Uruguay stands out in Latin America for having the least 

institutionalized defensoría pública in the region. On the one hand, it is true that short 

constitutions, as the Uruguayan one, tend to be succinct while describing institutions. On the 

other hand, and more importantly, not only opted Uruguay for leaving its defensoría outside 

the constitution, but it also has not issued any law so far to formalize its DP. 

In fact, although Uruguay enjoys a long tradition of employing defensores de oficio in the 

defense of poor people, its state managed Defensoría Pública emerged only in 2005 and only 

in a partially institutionalized manner under the scope of the judicial power. Additionally, it 

happened not through a specific legislation created for this institutionalizing purpose but by 

means of the entry ‘Defensa Pública’ in the 2005 budgetary law (nº 17.930/2005) which 

allowed for the creation of positions such as that of the Subdirector Nacional de Defensorías 

Públicas. Since then little effort to turn it a more robust institution has been made in the 

country.   

Créase en el Poder Judicial el Escalafón VII "Defensa Pública" que comprenderá 

los cargos y contratos de función pública de Defensores Públicos y Procuradores, 

a los que pueden acceder los profesionales, liberales o no, que posean título 

universitario expedido, registrado o revalidado por las autoridades competentes y 

que correspondan a planes de estudio de duración no inferior a cuatro años. 

[...] 

Los cargos comprendidos por el Escalafón que se crea serán: 

- Subdirector Nacional de Defensorías Públicas (cargo a crearse por 

transformación al vacar del Secretario II Abogado de Defensorías Públicas). 

- Director de Defensoría. 

- Defensor Público de la Capital. 

- Secretario II Abogado de Defensorías Públicas. 

- Defensor Público del Interior. 

- Defensor Público Adjunto. Procurador. 

(art. 398, caput and § 5º, of the Law 17.930/2005) 
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When it comes to the recent origins of DPs, one may observe across Table 3 that the time lag 

between the promulgation of current constitutions and the enactment of specific norms to 

regulate the public service of legal counseling to the needy ranges from six to twenty-five 

years within the group of five aforementioned countries which issued both types of norms. 

In Ecuador this happened in a very short time as a new constitution was promulgated in 2008 

and a new norm to regulate the service was enacted in the following year. One important 

feature of this process is that such regulation happened through an organic law on the judicial 

power, branch where the Ecuadorian defensoría pública is institutionally placed. Likewise, 

countries such as Costa Rica, Nicaragua, and Uruguay opted for placing the respective DPs 

under the aegis of the judiciary. Hence, the regulation of the service through organic laws on 

the judicial power was something natural in those polities, but Uruguay, which has no law for 

its Defensa Pública so far. 

In Brazil and in the Dominican Republic the time lag was quite similar as it amounts to six 

years in both countries. One major difference, however, is the point in time when the 

institutionalization was carried out in both countries since in Brazil it occurred from the late 

1980’s to the early 1990’s whereas in the Dominican Republic this process was experienced 

almost two decades later during the 2000’s. 

The Argentinean Ministerio Público de la Defensa walked simultaneously across the same 

normative route as the Ministerio Público Fiscal. Both have been constitutionally created by 

the 1994 Constitution as the two institutional heads of the country’s Ministerio Público, then 

they have been initially detailed by the Ley Orgánica del Ministerio Público (nº 24.946/1998), 

and, finally, about twenty-one years since the beginning of the process, they have been further 

and separately regulated by two specific organic laws enacted in 2015. 

El Salvador also took more than two decades to finish the institutionalization of its DP. 

Although it was the first state in the region to start the process as of 1983 by the promulgation 

of its current constitution, it was not sooner than 2008 that an organic law on the institution 

was sanctioned. 

In respect to the remaining thirteen cases, which opted for giving no constitutional status to 

their defensorías públicas, those can be divided into three groups according to the point in 

time when their efforts to institutionalize a state-owned service of free legal counseling turned 

into laws. 
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The first group is formed by six countries which regulated the service across the 1990’s, 

namely Panama (1993), Honduras (1994), Costa Rica (1997), Guatemala (1997), Mexico 

(1998), and Nicaragua (1998). 

A second cluster puts together countries which sanctioned the law across the 2000’s. That is 

the case of Chile (2001), Colombia (2005), Venezuela (2008), and Peru (2009). Although 

Uruguay also gave birth to its Defensa Pública in the period, the lack of a law to regulate it 

impedes us to place the country in this group. 

Lastly, when it comes to the institutionalization of defensorías públicas in Latin America 

Paraguay (2011) and Bolivia (2013) are the laggards among the countries in Table 3 as they 

only issued national organic legislations on the service during the second decade of the 21
st
 

century, that is to say almost thirty years after the kick-off of the institutionalization process 

in the region in El Salvador (1983) and Brazil (1988).      
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Table 3 – Formalization of public institutions for legal defense in Latin America 

Head of the Institution Institution Indepedence
Constitutional

Origins

Time lag

(Years)

Recent 

Origins
Normative Framework

Argentina Defensor General de la Nación Ministerio Público de la Defensa 1816 1994 178 1994 / 2015
- Constitución de la Nación Argentina (1994) /

- Ley Orgánica del Ministerio Público de la Defensa (nº 27.149/2015)

Bolivia Director Nacional del Servicio Plurinacional de Defensa Pública Servicio Plurinacional de Defensa Pública 1825 - 193 2013 - Ley del Servicio Plurinacional de Defensa Pública (nº 463/2013)

Brazil Defensor Público-Geral Federal Defensoria Pública da União 1822 1988 166 1988 / 1994
- Constituição da República Federativa do Brasil (1988) / 

- Lei Orgânica da Defensoria Pública da União, do DF e dos Territórios (nº 80/1994)

Chile Defensor Nacional Defensoria Penal Pública 1818 - 200 2001 - Ley de la Defensoría Penal Pública (nº 19.718/2001)

Colombia Defensor del Pueblo Sistema Nacional de Defensoría Pública 1810 - 208 2005 - Ley Orgánica de la Defensoría del Pueblo (nº 25/2014)

Costa Rica Jefe de la Defensa Pública Defensa Pública 1821 - 197 1997 - Ley de Reorganización Judicial (nº 7.728/1997)

Dominican

Republic
Director de la Oficina de Defensa Pública Oficina Nacional de Defensa Pública 1844 2010 166 2004 / 2015

- Constitución Política de la República Dominicana (2015) /

- Ley del Servicio Nacional de la Defensa Pública (nº 277/2004)

Ecuador Defensor Público General del Ecuador Defensoría Pública 1822 2008 186 2008 / 2009
- Constitución del Ecuador (2008) /

- Código Orgánico de la Función Judicial (2009)

El Salvador Procurador General de la República Unidad de Defensoría Pública 1821 1950 129 1983 / 2008
- Constitución de la República de El Salvador (1983) /

- Ley Orgánica de la Procuraduría General de la República (nº 775/2008)

Guatemala Director General del Instituto de la Defensa Publica Penal Instituto de la Defensa Pública Penal 1821 - 197 1997 - Ley del Servicio Público Penal (nº 129/1997)

Honduras  Director Nacional del Programa de la Defensa Pública Defensa Pública de Honduras 1821 - 197 1994 - Reglamento del Programa para la Defensa Pública (nº 5/1994)

Mexico Director General del Instituto Federal de Defensoría Pública Instituto Federal de Defensoría Pública 1821 - 197 1998 - Ley Federal de Defensoría Pública (1998)

Nicaragua Director Nacional de la Defensoría Pública Defensoría Pública 1821 - 197 1998 - Ley Orgánica del Poder Judicial (nº 260/1998)

Panama Director Nacional del Instituto de Defensoría de Oficio Instituto de Defensoría de Oficio 1903 - 115 1993 - Código Judicial de la República de Panamá (nº 29/1984)

Paraguay Defensor General Ministerio de la Defensa Pública 1811 - 207 2011 - Ley Orgánica del Ministerio de la Defensa Publica (nº 4.423/2011)

Peru Director General de Defensa Pública y Acceso a la Justicia Servicio de Defensa Pública 1821 - 197 2009 - Ley del Servicio de Defensa Pública (nº 29.360/2009)

Uruguay Director Nacional de Defensorías Públicas Defensa Pública 1828 - 190 2005 - Ley de Presupuesto (nº 17.930/2005)

Venezuela Defensor Público General Defensa Pública 1811 - 207 2008 - Ley Orgánica de la Defensa Pública (G.O. nº 39.021/2008)

COUNTRY

LEGAL ASSISTANCE

 

Notes. ‘Constitutional Origins’ = 1st constitution where ‘defensorías públicas’ (DPs) have been described. / ‘Time lag’ = period from the country’s independence to the constitutional origin. / 

‘Recent Origins’ = relevant dates for the institutionalization of DPs within the current constitutional context. One date refers to the time when the constitution was issued and the other(s) to 

the organic law(s) regulating the institution. 
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3.3. ADJUDICATION 

In terms of its activity in the system of criminal justice, the judicial power performs a central 

role as it is responsible for analyzing the evidence and allegations for and against the 

condemnation of suspects and for issuing the verdict about it. Although they may assume 

different shapes according to the polity where they are inserted in, judiciaries are undoubtedly 

widespread and long-standing institutions across the world. Under such circumstances, 

writing about their emergence, as we did previously while discussing the origins of 

ministerios públicos and defensorías, is a more challenging endeavor for it requires from us 

the discussion of the very concept of separation of powers in order for its theoretical 

genealogy as an independent branch to be revealed. 

The separation of powers itself is a widely used concept in the analysis of the ways that the 

state’s power is distributed among public institutions but it is not rarely misunderstood as a 

synonym for the Montesquieu’s model, which conceives the appropriate division of the 

political authority of the state into three independent and complementary branches: the 

executive, the legislative and the judicial ones (Montesquieu 2001). Although it is the most 

widespread model, this is not the only existing framework and not even was Montesquieu the 

first author to address the topic, which was first discussed by ancient scholars in Rome and 

Greece. 

Aristotle (apud Pangle 1989), for instance, conceived the distinction of the governmental 

functions according to the so-labeled deliberative, judicial and magisterial powers. It is true 

that the concept of judicial power sounds familiar to the majority of the contemporaneous 

political systems but the same is not true for the remaining two Aristotelian powers, which 

require further clarification. On the one hand, the deliberative power was conceived to 

embrace every sort of policy-making related activity including laws, specific judicial trials of 

high importance and administrative guidelines. Hence, when compared to the classic division 

among legislative, executive and judiciary branches it is possible to say that the deliberative 

power was to enjoy some prerogatives of all the aforementioned powers. On the other hand, 

the magisterial power was idealized to deal with administrative matters of the state and was 

understood by Pangle (1989: 119) as the “political leadership” in the articulation of the 

government and in the consideration of the public will. 

One essential point to stress in Aristotle’s theory is his advocacy not for the separation of 

institutions but for the separation of functions, instead. Hence, he admits the existence of one 
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institution performing two or even the three functions simultaneously. Besides, the scholar 

does not conceive all the three functions as equally important, fact expressed in the 

preponderance of the deliberative one. Therefore, a balance among them is not to be expected. 

As Pangle (1989: 119) puts “the balance takes place not between but within the institutions 

and powers of the government; the balance is a balance of factions, achieving by ‘mixing’ the 

factions in each institution and in the exercise of each function of government”. In this 

respect, the factions mentioned by the author to be inserted in this mixed government 

theorized by Aristotle are those formed by rich and nobles, on the one hand, and poors and 

commoners, on the other hand.   

Influenced by the Roman republican constitution, Polybius (Pangle 1989) advocated for the 

institutionalization of the balance of factions as a means to avoid the instability and the room 

for conflict between the factions in their pursuit for power. Accordingly, he defends that each 

faction should be given a clear scope for participation in the government through the control 

of one own institution. Within this framework the nobles would control the senate and the 

commoners would be responsible for the assembly. Furthermore, Polybius suggested the 

creation of a third institution: the office of consul. In such political game the consul’s interests 

would also play a role in the pursuit for power what would transform the factional dispute 

from a “two-way […] into a three-way struggle where the likelihood of any one 

institutionalized faction permanently gaining the upper hand is much diminished” (Pangle 

1989: 120).  

Several centuries later, Jean Bodin also dedicated himself to the topic and expressed special 

concern to the simultaneous performance of the role as legislator and as judge by the prince. 

For this reason he advocated for the judicial matters to be left in the hands of independent 

judges (apud Bluntschli 2013). 

According to Bluntschli (2013) the underlying idea behind Bodin’s model was to avoid the 

threat of a possible personalization of the justice by the monarch, who would hold at the same 

time opposing capacities such as the power to condemn and to pardon. Under such 

circumstances, he warns against the perils of not having an independent and well-

administered judicial body which provides the litigating parties with enough freedom to move 

away from interference of the sovereign. In his own words, when the sovereign enjoys the 

prerogative to adjudicate, 
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The horrors of punishment are frightfully increased, and if the prince has a cruel 

disposition, the judgment-seat swims in the blood of citizens, and the hatred of the 

people is roused against their chief. It is worst of all when the prince decides in his 

own affairs, and with regard to crimes against himself. It is better that he should 

reserve only the prerogative of mercy.  

(Bluntschli 2013: 517) 

     

During the seventeenth century, Locke similarly argued for the separation of powers to be 

held in different hands (Locke 1980). In his framework, however, little attention was deserved 

to the judicial power. As regards his model, an appropriate way to separate state's powers was 

by dividing it into four parts: the legislative, the executive, the federative, and the prerogative 

ones. 

In addition to the well-known legislative and executive functions, the other were also 

imagined to deal with two specific topics. On the one hand, the federative function was to 

embrace foreign-relation activities and it would better be concentrated in the hands of the 

same actor holding the executive power so that the coordination among them can be enhanced 

and the risk of their confrontation and of public disorder reduced. On the other hand, the 

prerogative function was envisaged by Locke as an exceptional competence to be cautiously 

used by the executive in order to fill a legal gap in urgent cases and just in times when the 

legislative branch is not in session. 

The two main assumptions behind Locke’s model was the necessity to separate the executive 

from the legislative power and that it seemed to be logical to put the judiciary under the 

executive’s umbrella. By doing that, the idea was to isolate the creation of the law from its 

application, that is to say, the adjudication and the enforcement process. 

In contrast to Locke, Montesquieu offered a model of separation of powers where the 

judiciary enjoyed a more prominent and independent role. By publishing his masterpiece ‘The 

Spirit of the Laws’ (Montesquieu 2001), he positioned himself among the most influential 

theorists in the shaping of the democratic state’s institutions. Across the book he explains his 

concept of trias politica aimed at describing the proper way to decentralize the state authority 

as that among three independent powers: (i) the legislative, concerned with enacting the law; 

(ii) the executive, responsible for administering and enforcing the law; and (iii) the judiciary, 

in charge of adjudicating on disputes guided by the law.  
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Such framework emerged from his remark that the state has different and clear functions to 

perform and that each one should be allocated in a separate body enjoying harmonic and 

balanced relations with the others. His main concern by doing that was not derived from 

questions about efficiency but, in fact, originated from his defense of individual freedom 

through the limitation of the room for the state to exercise his power in an authoritarian 

manner. In Montesquieu’s own words,  

 

When the legislative and executive powers are united in the same person, or in the 

same body of magistrates, there can be no liberty […]. Again, there is no liberty, if 

the judiciary power be not separated from the legislative and executive. Were it 

joined with the legislative, the life and liberty of the subject would be exposed to 

arbitrary control; for the judge would then be the legislator. Were it joined to the 

executive power, the judge might behave with violence and oppression.  

(Montesquieu 2001: 222) 

 

Eventually, the existence of three independent branches of the state exerting complementary 

tasks and enjoining the competence of mutually controlling each other would help in 

Montesquieu’s point of view to reduce the possibility of tyrannical  creation, enforcement and 

adjudication of laws, undesired situation which tends to be more prominent the more 

concentrated those functions are. 

As a result of the previous discussion it is, therefore, appropriate to infer that Locke’s and 

Montesquieu’s models do diverge in terms of the different sets of powers described and 

desired to be set apart from each other. A major difference lies precisely in the fact that 

Montesquieu believed that the power to adjudicate should be in the hands of an insulated 

body, condition which was not implied in Locke’s work as he conceived the interpretation of 

the law as a connected task to its application and suggested the placement of both of them in 

the executive’s hands. 

In the late eighteenth century, during the years of debate on the ratification of the American 

constitution, a number of essays were written by Alexander Hamilton, James Madison and 

John Jay under the pseudonym ‘Publius’ and further published in three New York 

newspapers. Throughout these documents, labeled the ‘Federalist Papers’, the authors 
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advocated for the ratification of the 1787 Constitution and dealt with issues such as the 

separation of powers addressed to the government (Hamilton et al. 2001). 

In this regard, they refuse the arguments arising from the criticizers of the new constitution, 

who inferred that the constitutional draft implied an unclear separation of powers and an 

insufficient independence level among the legislature, the executive and the judiciary, which 

could eventually put the country governability and individuals’ freedom at risk. Turning to 

Montesquieu, Madison (2001a) stressed that not even his role model, namely the British 

constitution, was based on a self-evident separation of powers. In this respect, he argues that 

the most important feature of Montesquieu’s thought was not based on the complete 

separation of powers but relied upon the condemnation of institutional designs which favor 

the fusion of the total powers of one institution with those of another and its posterior 

allocation in the hands of one individual or group as well as those which do not provide for 

mutual checks and balances. In Madison’s view, it does not matter how many people enjoy 

the ruling position and the way they achieved it, as long as the powers are merged the system 

could not be labeled anything else than tyrannical.  

Hamilton corroborates this idea by saying that there will be “no alleviation that these powers 

will be exercised by a plurality of hands, and not by a single one [as] one hundred and 

seventy-three despots would surely be as oppressive as one” (2001a: 258). Moreover, he 

observes the encroaching nature of power and, for this reason, the need to protect each branch 

of the government against the attempts of the others. He highlights, however, that a simple 

demarcation of the constitutional limits is not a sufficient mechanism to avoid encroachments. 

The key element for him is the need of a balanced distribution of the powers among the three 

branches so that “no one could transcend [its] legal limits, without being effectually checked 

and restrained by the others” (Hamilton 2001a: 258).   

Also concerned with the independence of courts Madison (2001b: 268) argues that for the 

preservation of the liberty each branch needs to have a room to exercise a “will of its own” 

and for this reason they should suffer as little interference from the others as possible in the 

selection of its members. Under such circumstances, the appointments should preferably be 

made by the legitimizing will of the people whenever possible. 

It is noteworthy that one exception to that relies on the judiciary for the required qualifications 

of judges and their long tenure in office would tend to disconnect them from their appointers. 
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This special appointing procedure does not imply, however, a limited legitimacy of the 

judiciary to declare the other’s branches actions constitutionally void or, even, that by doing 

that the judiciary would place itself above the executive and the legislative powers. Since 

judicial decisions relies upon the analysis of the constitutional text, denying this branch to 

control for violations of the will of the people expressed in the constitution would be the same 

as to affirm “that the servant is above his master [and] that men acting by virtue of powers 

may do not only what their powers do not authorize, but what they forbid” (Hamilton 2001b: 

403).     

From a regional perspective, which also echoes such old historical roots of judiciaries, the 

discussion of the need of a formal body officially entitled to adjudicate has been present in 

Latin America since the independence of the region from colonial rulers. Influenced by the 

Montesquian model the newly formed states gave birth to judicial powers right in their very 

first national constitutions, in contrast to the more recent tradition of ministerios públicos and, 

especially, defensorías públicas. 

Across Table 4 one might see that the time lag between the independence and the formal 

emergence of judiciaries normally spans no more than five years. Ecuador may be seen as an 

exception to this pattern as it lasted about eight years from its independence from Spain in 

1822 to the enactment of the first Ecuadorian constitution. Nonetheless, it is important to 

stress that the Ecuadorian independence was followed by its consensual incorporation to the 

Republic of Gran Colombia and that if the dissolution of this short lived regional polity in 

1830 is taken as the starting point Ecuador needed no more than four months from its new 

sovereign status to the promulgation of its first national constitution.  

More interesting is the case of Paraguay, which became independent from the Spanish rule in 

1811 but had its first constitution sanctioned only in 1844. Besides, in contrast to the other 

newly born Latin American states it was only in its second constitution as of 1870 that the 

Paraguayan judicial power was formally mentioned and described, what makes for an unusual 

period of 59 years from the independence to the enactment of the carta magna where the 

judiciary first appeared.  

Moreover, data introduced in Table 4 indicating the recent origins of judicial powers are also 

taken as the baseline for comparisons. Hence, it considers points in time when current 
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constitutions and the first organic laws regulating the functioning of judiciaries under this new 

framework have been enacted. 

Such normative framework reveals that Latin American judiciaries, as we know them today, 

have been shaped by constitutions normally sanctioned from the last decades of the twentieth 

century on, following a reverberation of the third wave of democratization into the region. 

Although some polities do have older constitutions than that, as the Mexican one which stands 

out as the oldest constitution in the region, that does not imply that their texts remained 

unchanged since the promulgation. In fact, the Mexican carta magna has been amended more 

than 230 times, what suggests that the original text has been highly modified since 1917. 

In addition to that, as mentioned above, the constitutional text is usually not the single law 

shaping national judiciaries as it is commonly followed by organic laws. Together with the 

constitutions these founding norms, which can be either the first ones issued after current 

constitutions or the existing one at the time if no completely new code has been issued since 

then, are made explicit in the last column of our table and help to shed light on the emergence 

of contemporary Latin American judicial powers.              

In this regard, one may note four clusters. The first one is formed by countries where the 

sanction of a new organic law lasted no more than five years from the promulgation of their 

current constitutions, that is to say, Peru (less than one year of time lag), Bolivia (one year), 

Ecuador (one year), El Salvador (one year), Guatemala (three years), and Colombia (five 

years). 

Nicaragua, Panama, and Uruguay make for a second cluster, where the recent origins of the 

judiciary suggest a time lag of eleven, twelve, and sixteen years, respectively, between the 

new constitution and the sanction of the organic law on the judicial power. The third group is, 

actually, a pair uniting Costa Rica and Mexico, as in these states the mentioned time lag 

ranges from forty-four to seventy-nine years, respectively.    

Lastly, the biggest group is that of Argentina, Brazil, Chile, the Dominican Republic, 

Honduras, Paraguay, and Venezuela. These seven countries share the condition of having 

valid infraconstitutional legislations on the judiciary which precede the very promulgation of 
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their current constitutions
3
. It is important to make a final remark on this topic by stressing 

that we do not mean that such laws have necessarily remained unchanged across time but 

simply that legislators opted for, at the most, reforming them instead of completely 

substituting the old texts. By means of explanation, that would sound to us somehow 

anachronistic if the Chilean Código Orgánico de Tribunales (nº 7.421/1943) enacted in 1943 

had not undergone any change in its text as it, actually, extensively experienced given the 

enactment of more than 200 modifying laws concerning it. By shedding light on this division 

we aimed at only showing the different available options and the different chosen ways that 

Latin American countries selected to institutionalize their judiciaries as well as their core 

institutions forming the system of criminal justice. 

                                                
3
 This phenomenon, usually labeled as legal reception refers to “situations in which legal phenomena 

of one legal climate are consciously adopted into another legal climate” (Rheinstein 1956: 264). In this 

definition, legal climate is to be understood from various possible ways such as countries, social 

groups, or historical contexts.      
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Table 4 – Formalization of public adjudication institutions in Latin America 

Head of the Institution Institution Indepedence
Constitutional

Origins

Time lag

(Years)

Recent 

Origins
Normative Framework

Argentina Corte Suprema de Justicia de la Nación Poder Judicial de la Nación 1816 1819 3 1862 / 1994
- Constitución de la Nación Argentina (1994) /

- Ley Orgánica de la Justicia Federal (nº 27/1862)

Bolivia Tribunal Supremo de Justicia Órgano Judicial 1825 1826 1 2009 / 2010
- Constitución Política del Estado Plurinacional de Bolivia (2009) /

- Ley del Órgano Judicial (nº 25/2010)

Brazil Supremo Tribunal Federal Poder Judiciário 1822 1824 2 1979 / 1988
- Constituição da República Federativa do Brasil (1988) /

- Lei Orgânica da Magistratura Nacional (nº 35/1979)

Chile Corte Suprema de Justicia Poder Judicial 1818 1818 0 1943 / 1980**
- Constitución Política de la República (1980**) /

- Código Orgánico de Tribunales (nº 7.421/1943)

Colombia Corte Suprema de Justicia Poder Judicial 1810 1811 1 1991 / 1996
- Constitución Política de Colombia (1991) /

- Ley Estatutaria de la Administración de Justicia (nº 270/1996)

Costa Rica Corte Suprema de Justicia Poder Judicial 1821 1825 4 1849 / 1993
- Constitución Política de la República de Costa Rica (1949) /

- Ley Orgánica del Poder Judicial (nº 7.333/1993)

Dominican

Republic
Suprema Corte de Justicia Poder Judicial 1844 1844 0 1927 / 2015

- Constitución Política de la República Dominicana (2015) /

- Ley de Organización Judicial (nº 821/1927)

Ecuador Corte Nacional de Justicia Función Judicial 1822 1830 8 2008 / 2009
- Constitución de la República del Ecuador (2008) /

- Código Orgánico de la Función Judicial (nº 544/2009)

El Salvador Corte Suprema de Justicia Órgano Judicial 1821 1824 3 1983 / 1984
- Constitución de la República de El Salvador (1983) /

- Ley Orgánica Judicial (nº 123/1984)

Guatemala Corte Suprema de Justicia Organismo Judicial 1821 1825 4 1986 / 1989
- Constitución Política de la República de Guatemala (1986) /

- Ley del Organismo Judicial (nº2/1989)

Honduras Corte Suprema de Justicia Poder Judicial 1821 1825 4 1906 / 1982
- Constitución Política de la República de Honduras (1982) /

- Ley de Organización y Atribuciones de los Tribunales (nº 76/1906)

Mexico Suprema Corte de Justicia de la Nación Poder Judicial 1821 1824 3 1917** / 1995
- Constitución Política de los Estados Unidos Mexicanos (1917**) /

- Ley Orgánica del Poder Judicial de la Federación (1995)

Nicaragua Corte Suprema de Justicia Poder Judicial 1821 1826 5 1987 / 1998
- Constitución Política de la República de Nicaragua (1987) /

- Ley Orgánica del Poder Judicial de la República de Nicaragua (nº 260/1998)

Panama Corte Suprema de Justicia Órgano Judicial 1903 1904 1 1972 / 1984
- Constitución Política de la República de Panamá (1972) /

- Código Judicial de la República de Panamá (nº 29/1984)

Paraguay Corte Suprema de Justicia Poder Judicial 1811 1870 59 1992 / 1981
- Constitución de la República del Paraguay (1992) /

- Código de Organización Judicial (nº 879/1981)

Peru Corte Suprema de Justicia Poder Judicial 1821 1823 2 1993 / 1993
- Constitución Política del Perú (1993) /

- Ley Orgánica del Poder Judicial (1993)

Uruguay Suprema Corte de Justicia Poder Judicial 1828 1830 2 1967 / 1983
- Constitución de la República Oriental del Uruguay (1967) /

- Ley Orgánica de la Judicatura y Organización de los Tribunales (nº 15.464/1983)

Venezuela Tribunal Supremo de Justicia Poder Judicial 1811 1811 0 1998 / 1999
- Constitución de la República Bolivariana de Venezuela (1999) /

- Ley Orgánica del Poder Judicial (G.O. nº 5.262/1998)

COUNTRY

ADJUDICATION

 
Notes. ‘Constitutional Origins’ = 1st constitution where the judiciary has been described. / ‘Time lag’ = period from the country’s independence to the constitutional origin. / ‘Recent 

Origins’ = relevant dates for the institutionalization of MPs within the current constitutional context. It displays two dates as one refers to the time when the constitution was issued and 

the other to the organic law regulating the judiciary. Chilean and Mexican recent origins are marked by double asterisks (**) as unlike the rest of LA their current constitutions have been 

promulgated still under authoritarian rule.   
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3.4. COMPARATIVE OVERVIEW 

Table 5 presents comparable data of the three most commonly widespread core institutions of 

the system of criminal justice in Latin America: the ministerio público, the defensoría 

pública, and the judiciary. Such information is the result of the refinement of selected raw 

data made available by the Asociación Interamericana de Defensorías Públicas (AIDEF) 

through its diagnostic report on America’s institutions for providing legal assistance to poor 

people.  

Ideally, the report would introduce comprehensive information on eighteen countries in the 

region, all of them members of the aforementioned association. Nonetheless, the lack of 

official information from six of those countries led the final report to be published with data 

pertaining to only twelve of them, namely Bolivia, Brazil, Chile, Costa Rica, El Salvador, 

Guatemala, Honduras, Mexico, Panama, Dominican Republic, Uruguay, and Venezuela. In 

addition to that, since data of four of the initial twelve countries showed to be mostly 

incomplete, or imprecise, for the aims of our comparisons we opted for restricting our cases to 

only eight of the countries (see Table 5). 

By providing the reader with this information we do not intend to open the gates for 

comparisons across countries, as we believe that this exercise may be misguiding because 

countries may diverge, for instance, in the ways they assess remunerations and in their sizes 

and economic conditions. Accordingly, little informative is the comparison of institutions in a 

richer country as Chile with a poorer one as Bolivia or that encompassing a tiny polity as 

Uruguay with a continental state as Brazil. More realistic and insightful than that is the 

analysis of the status of one institution vis-à-vis the others within the same country. 

Under such circumstances a careful reading of the table reveals similar institutional patterns 

throughout Latin America. Firstly, in terms of the remuneration, we observe that public 

defenders earn the lowest salaries in their countries when compared to the other core 

institutions of the system of criminal justice. Their median remuneration lies thirteen percent 

under that of public prosecutors, namely US$ 1,305.72 versus US$ 1,500.00. Sole exceptions 

are those individuals working in the Dominican Republic who earn in average twenty percent 

more (US$ 1,305.72) than Dominican prosecutors (US$ 1,092.06). Additionally, judges are 

the professionals enjoying the highest median remuneration in the system (US$ 2,169.00), 

which surpasses that of public prosecutors in about 45%. Although in part of the cases judges 
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and prosecutors do enjoy similar remunerations, there is no single country where judges are 

underpaid when compared to the other core institutions of the system. 

A second point for consideration refers to the number of public prosecutors, public defenders, 

and judges in the systems. In this regard we observe that defensorías públicas are by far the 

smallest institution in terms of the median number of professionals available (275) which is 

about 45% lower than that of public prosecutors in the system (500). The opposite holds true 

for the judiciaries in the region as the median number of judges (871) is 74% bigger than that 

of public prosecutors (500). The only exception for this pattern is El Salvador where there are 

more public prosecutors (953) than judges (585). 

When the focus lies upon the ratio inhabitants-professionals, which represents how many 

citizens exist in the country for each public defender, judge, or public prosecutor available, we 

notice that the low number of public defenders leads to a scenario where the median number 

of individuals pro professional (30,620) is about 69% higher than that of public prosecutors 

(18,124) which in turn is 62% higher than that of judges (11,200).      

With those numbers in mind we may argue that the defensoría pública not only is the newest 

and least formally institutionalized institution within the system of criminal justice but it is 

also the more poorly equipped one in terms of human resources available to perform its core 

institutional function as well as the least esteemed one in terms of the remuneration offered to 

the professionals working under its umbrella. Throughout this chapter we meant by no means 

to provide the reader with a exhaustive analysis of the three institutions but we had a more 

modest, and opportune, intention, instead. Our goal was circumscribed to making the reader 

familiar with the genealogy and basic features of the core institutions belonging to the system 

of criminal justice in Latin America in order to pave the way for future analyses to be carried 

out across the following chapters of this dissertation.    
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Table 5 – Comparison of core institutions 

 

Remuneration
Number of

public prosecutors

Inhabitants/

Professionals
Remuneration

Number of

public defenders

Inhabitants/

Professionals
Remuneration

Number of

judges

Inhabitants/

Professionals

1,100.00 500 20,156 500.00 54 186,630 1,400.00 1,082 9,314

(0.00) (0.00) (0.00) (-0.55) (-0.89) (8.26) (0.27) (1.16) (-0.54)

11,500.00 8,716 21,883 7,000.00 4,515 42,244 11,500.00 16,108 11,841

(0.00) (0.00) (0.00) (-0.39) (-0.48) (0.93) (0.00) (0.85) (-0.46)

- 639 26,993 - 591 29,185 - 1,448 11,912

- (0.00) (0.00) - - - - (1.27) (-0.56)

2,021.00 467 9,800 1,837.00 348 13,151 2,023.00 980 4,670

(0.00) (0.00) (0.00) (-0.09) (-0.25) (0.34) (0.00) (1.10) (-0.52)

1,092.06 403 23,273 1,305.72 176 53,289 1,305.72 631 14,863

(0.00) (0.00) (0.00) (0.20) (-0.56) (1.29) (0.20) (0.57) (-0.36)

1,500.00 953 7,415 1,154.99 298 23,713 2,315.00 585 12,079

(0.00) (0.00) (0.00) (-0.23) (-0.69) (2.20) (0.54) (-0.39) (0.63)

1,104.00 500 16,092 1,104.00 251 32,056 - 762 10,559

(0.00) (0.00) (0.00) (0.00) (-0.50) (0.99) - (0.52) (-0.34)

3,558.10 276 12,408 2,737.00 232 14,761 3,558.10 342 10,013

(0.00) (0.00) (0.00) (-0.23) (-0.16) (0.19) (0.00) (0.24) (-0.19)

1,500.00 500 18,124 1,305.72 275 30,620 2,169.00 871 11,200

(0.00) (0.00) (0.00) (-0.13) (-0.45) (0.69) (0.45) (0.74) (-0.38)

Brazil

COUNTRY

Ministerio Público Defensoría Pública Judicial Power

Bolivia

MEDIAN

Chile

Costa Rica

Dominican Republic

El Salvador

Honduras

Uruguay

 

Notes. Remuneration is expressed in US$. Values into parentheses stand for percentages above or below equivalent ones when the Ministerio Público is taken as the baseline for 

comparisons. 

Source: Adapted from AIDEF (2012) 
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4. PERFORMANCE 

Besides defining what we understand under the constructs ‘accountability’ and ‘system of 

justice’, their constitutive elements and different dimensions, it is essential to introduce our 

definition of ‘performance’. In this regard, we adhere to a threefold conceptualization put 

forward by Bovens (2007). While studying accountability frameworks, as we aim at doing 

throughout this dissertation, he suggests three complementary perspectives for assessing 

performance, namely, (i) the democratic, influenced by theorists such as Weber (1958) and 

Rousseau (1968), (ii) the constitutional, as observed in the works of Locke (1980), 

Montesquieu (2001), and Hamilton et al. (2001), and (iii) the learning one, where the author 

points Deutsch (1963), Easton (1965), and Luhmann (1966) as examples of a well established 

tradition.  

It is precisely the detailed discussion of such perspectives, their rationale, and their central 

evaluation criteria, the goals of the current section. Furthermore, we will provide the reader 

with a brief description of the theoretical traditions behind each perspective on performance 

as well as with examples of recent published works which represent a bridge between studies 

on public accountability and the aforementioned dimensions of performance. Lastly, we will 

introduce our measures to be used across the analytic part of the dissertation which have been 

carefully selected in order to fit the democratic, the constitutional, and the learning 

perspective of performance of Latin American systems of criminal justice.    

From the democratic perspective, the legitimacy of the system of criminal justice is to be 

assessed in terms of its openness to external control by the ultimate principal in democratic 

systems, namely the citizenry. Moreover, since alongside the authority people also transfer to 

the State discretion in the use of part of their money, establishing accountability mechanisms 

is essential for the society’s control of the righteousness in the use of taxpayer’s money, 

whatever the collective preferences relating to the proper use of it may be. This very idea of 

acknowledging the citizenry as the top of the democratic chain of delegation where the system 

of criminal justice is inserted in helps to improve the perceived legitimacy of the justice. 

Theoretical cornerstones of this tradition are the works of scholars such as Rousseau (1968) 

and Weber (1958). Developed across the 18
th

 century, Rousseau’s works have vastly 

influenced the modern political and social thought as well as pivotal historical movements as 

the Enlightenment and the French Revolution. Among his main ideas, Rousseau conceives the 

people as the sole sovereign of the State before which public institutions must be subject. 
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Although Rousseau favors the direct democracy over representative models, he acknowledges 

the necessity of representation in the government level. He adds, however, an important 

caveat by stressing that the constant oversight of institutions by the people is a basic 

requirement for their well functioning as well as to avoid their degeneration. In this regard, 

Rousseau claims that people should be imbued with a republican spirit by placing the duties 

of their public life over those of their private ones. Hence, when it comes to the system of 

criminal justice, the disclosure of appropriate and extensive information both voluntarily and 

by request mirrors how open it is to the sovereign control by the citizenry. 

While discussing power and domination Weber (1958) argued for the existence of three 

different legitimate types of institutionalized exercise of power over a group, that is, the 

charismatic, the traditional and the legal-rational ones. In the modern State, the characteristic 

sort of domination is that based on the rational-legal authority where there is the coexistence 

of two poles of powers: that of bureaucrat nature and that formed by elected politicians. 

One major difference among them is the sort of recruitment of professionals which are based, 

on the one hand, on passing civil service exams and filling the formal qualification requisites 

to the position, and on the other hand, on being democratically elected by people. In this 

context, even when acknowledged that judges, prosecutors, and public defenders do not 

perform jobs that are mostly marked by an administrative nature, their recruitment and their 

activity, which is allegedly based on specific technical knowledge, resemble that typical 

pattern of bureaucracies as described by Weber. Accordingly, as advocated by him in respect 

to the ordinary administrative bureaucracy, actors operating within the system of criminal 

justice should not be left unchecked by the population as this would represent a threat to the 

individual freedom. 

Although Rousseau and Weber represent exponents of a theoretical tradition that gives 

substance to the analysis of systems of criminal justice from a democratic perspective, those 

authors are not left alone. Scholars such as Papadopoulos (2003), Greiling (2014), and Warren 

(2014) could also be placed within the same group as they emphasize the democratic aspect of 

performance behind the discussion of accountability arrangements. 

Papadopoulos’ major concern was the responsiveness of governance frameworks. According 

to him, although governance has been on agenda from local to the supranational level, little 

attention has been given to the democratic legitimacy of the processes, making for a 

democratic deficit of governance. Furthermore, he points to the risks of a dangerous 
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impoverishment of democracy due to the influence of the elite or for a technocratic capture in 

the case that “governance networks would come to supplant democratic channels for effective 

decision-making” (Papadopoulos 2003: 493). 

When trying to conciliate between governance and representative democracy, the author 

places himself in favor of a “loose coupling” (Papadopoulos 2003: 494) that could turn the 

cohabitation of democratic legitimacy and expertise smoother. In order to give two examples 

of such loose coupling, the author advocates for an enhanced role of parliamentary 

committees, which combine electoral legitimacy with expertise, and suggests the adoption of 

“deliberative opinion polls” (Papadopoulos 2003: 494), where a sample of the electorate 

would be provided with expert knowledge and then debate on the specific topic under 

analysis. Both examples puts emphasis on the necessity of spreading the access of the 

population to information; in the first case in order to make connections between the MPs in 

the committees and private interests clear, and in the second case for the rest of the population 

to be aware of the debates which have been carried out and which may affect their future lives 

through the shaping of new public policies.         

In a similar vein, Greiling (2014) observes a disconnection between public accountability and 

democratic legitimacy. According to her, the increase in public accountability obligations that 

has been observed in the past decades coexists with a growing lack of trust that citizens have 

towards the public sector. While reviewing the literature on the topics she points out that not 

only are accountability and trust elusive and multifaceted concepts, but their relation is also 

insufficiently investigated and lacks empirical findings for the instrumental value of public 

accountability as a means of increasing public trust to be revealed. 

The third author, Warren (2014), focuses upon the agreed subjection of citizens to the 

coercive power by the State. He argues that the condition of being vulnerable to State power 

is a trigger of the need for democratic accountability, which is “comprised of justifications for 

the exercise of power that can be sanctioned by those affected by its use” (Warren 2014: 40). 

In this respect, he stresses that full democracies have managed to design accountability 

mechanisms that have to do with this most pressing competence over citizens as well as they 

have developed “some generalized responsiveness through combinations of electoral 

mechanisms, checks and balances, and professionalized bureaucracies” (Warren 2014: 53). 

Nevertheless, he points that it should be advanced in order to properly address more of the 

challenges posed to democracies, especially because elections have proved to be insufficient 
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to respond alone for the legitimacy of the entire public sector before the citizenry. In this 

regard, he conceives as vital that democracies address its problems towards accountability 

such as designing institutions in a way that the costs for the citizens to hold them accountable 

are low as well as “developing forms of accountability that match the increasing scale and 

complexity of political issues and organizations” (Warren 2014: 40).  

Given such contextualization of the democratic perspective of performance as well as of its 

connection with public accountability, we conceive that the system of criminal justice may be 

assessed in two basic ways: an active and a reactive systemic behavior towards transparency 

and openness to citizens’ control. On the one hand, the system may actively show its 

willingness to provide the citizenry with information by making data on laws and judicial 

decisions intelligible, affordable as well as available in official languages, in satisfactory 

publication formats, and in a timely manner. On the other hand, given that citizens may feel 

the need for additional data, the system also performs a reactive role as information provider. 

Under such circumstances, it may be assessed in terms of responsiveness, quality, timeliness, 

affordability and trust, and variety of data made available to the citizen as a response to their 

information requests.  

Another view to assess the system of criminal justice is that focusing upon how well 

institutional arrangements mitigate the possibility of abuse of powers and prevent against 

corruption (Lederman et al. 2005; Lindstedt & Naurin 2010; Ferraz & Finan 2011). That 

echoes concerns from foundational modern political theorists such as Locke (1980), 

Montesquieu (2001) and the Hamilton et al. (2001), who conceived institutional designs 

intended to make institutional encroachment and ruler’s tyranny a more complex task to 

undergo.  

One of the most prominent theorists in this field is the liberal English philosopher John 

Locke. During the 17
th

 century his works evidenced a concern in safeguarding individual 

freedoms and property rights, conceived by him as natural rights universally inherent to 

everyone by virtue of human nature. In accordance to that Locke imagined that if 

competences to exercise public authority are split into different institutions people would be 

more protected against the violation of their rights to property, freedom and security. Any 

violation to these basic rights would signal illegal exercise of power and its degeneration into 

tyranny.         
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While discussing the different forms of governments, Montesquieu (2001) advocates for 

monarchies, vis-à-vis republican and despotic forms. According to him, despotic governments 

would be instable forms based on the rule by terror whereas republics would be anachronistic 

models circumscribed to small territories and dependent on the virtù of men. Hence, he 

prefers monarchies, the government of institutions, where the power is divided and 

contrastable. Under such circumstances, he believes that a balanced separation of powers 

among institutions moderates the dispute for powers and curbs abuses as well as corruption. 

Bringing this discussion down to the system of criminal justice, by placing the adjudication, 

the criminal prosecution, and the legal defense competences under different institutional 

umbrellas we would be in a more privileged position to fight against these problems as well as 

to safeguard individual freedom than alternative models could do. In a similar vein, Hamilton 

et al. (2001) also conceive the separation of powers as necessary. Throughout their papers, 

they claim that a proper balance among institutions would be a pillar of a system of checks-

and-balances that could help to avoid power usurpation and misdoings.               

Among the contemporary papers linking accountability and the constitutional perspective of 

performance are those of Lederman et al. (2005), Lindstedt & Naurin (2010), and Ferraz & 

Finan (2011). In this regard, Lederman et al. (2005) devoted their efforts in studying 

determinants of corruption, an important aspect to be observed when the performance of the 

system is to be assessed from the constitutional perspective as discussed above. Throughout 

their quantitative cross-section study, aimed at filling part of the lack of empirical studies in 

the field, they found evidence that political institutions that are related to more robust 

accountability frameworks do play a role in curbing corruption in a polity. 

Lindstedt & Naurin (2010) also point out such scarcity of empirical studies linking aspects of 

public accountability to corruption, despite their wide theoretical discussion. Hence, in their 

paper they seek to test whether fostering transparency of political institutions may be 

considered a useful weapon to fight against corruption. 

Turning to cross-section data on the topic the authors found empirical evidence to such 

hypothesis but they add an important caveat. They claim that transparency is not a driver to 

honest governments per se but that some other conditions also need to be present as 

education, media circulation and free and fair elections. Hence, they provide for evidence that 

reforms focused solely upon increasing the transparency of governments and public 

institutions, in general, might be insufficient to curb corruption as those should coexist with 
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reforms aimed at “strengthening citizens’ capacity to act upon the available information” 

(Lindstedt & Naurin 2010: 301). 

Another empirical study on public accountability and corruption was carried out by Ferraz & 

Finan (2011). Unlike the other two, however, the scholars opted not for using cross-country 

data but to focus upon local data of a same polity, instead. By turning to available data on 

audit reports about Brazilian municipalities they investigate whether a specific type of 

accountability – the electoral one – influences the prevalence of corrupt practices or not. The 

rationale behind it is the hypothesis that mayors seeking reelection would be less prone to 

corrupt practices, as they would fear risking their chances of holding the seat for another term, 

in comparison to those who are already in their second term and, therefore, face a term limit.         

Throughout the study they claim having found significant evidence pointing towards the 

hypothesized direction. Accordingly, they infer that incumbents with reelection incentives 

misappropriate almost one third less resources than mayors in their second term. Besides, they 

make an important remark by stressing that such effects showed to be more pronounced in 

cities which lack local media and where the expected judicial punishment to misdoings is low. 

These findings suggest, therefore, the important role that the access to information and the 

threat of punishment have in holding public officials accountable despite the existence or not 

of reelection incentives.          

Under such circumstances, we suggest that if the system of criminal justice is to be assessed 

on the basis of the constitutional perspective some measures are of special interest. Firstly, 

impartiality in the treatment received by groups which differ in terms of socioeconomic 

aspects, gender, ethnicity, religious groups, immigration, and sexual orientation must be a 

feature of the system. 

Secondly, citizens must be protected against the abuse of power and the usurpation of their 

basic rights by State institutions. Accordingly, the presumption of innocence, the central role 

of evidence during the adjudication process, and the parsimonious and legally based use of 

arrest and pre-trial detention might be rules of the system. Moreover, defendants and prisoners 

must be protected against torture and abusive treatment, as well as be provided with legal 

assistance and have their basic rights respected and safeguarded by the system of criminal 

justice. 
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Thirdly, the system must be free from corrupt practices, which are made explicit by the 

existence of bribery and the vulnerability to powerful criminal interests. Lastly, systems of 

criminal justice of high performance from this view are expected to be insulated from political 

influence over their local and national courts. 

From the remaining perspective, the learning one, the system of criminal justice may be 

appraised in terms of its performance according to the extent to which the system is able to 

efficiently and effectively deliver desirable societal outcomes across its full range of 

investigative, adjudicating, and corrective tasks. The rationale behind it is that information on 

these topics may be used as the basis to acknowledge and reward good performers within the 

system as well as to control for bad performers. 

Nevertheless, beyond such awarding/reproaching feature, feedback-based assessments are 

tools that shed light upon existing drivers of failure and that teach and induce actors to higher 

effectiveness and efficiency. They provide public officials with feedbacks on their work to 

improve their performance in the pursuit of desirable societal outcomes. It is, therefore, 

analyzed as a learning instrument that leads to increased public officials’ efficiency by 

evidencing what is wrong and what is right on their conduct (c.f. Prendergast 2003). 

Karl Deutsch (1963) had as one of his major contributions to the political thinking the idea 

that the survival of social systems is strictly linked to their capacity to learn. Across his book 

‘The Nerves of Government’ he deserves special attention to the structure of the information 

flow conceived as a vital part of the learning process which was to be assessed, for instance, 

in terms of the information channels and the efficacy of mechanisms of steering and control 

(apud Senghaas 2012).           

In this regard only when the system is open to and capable of learning it can overcome the 

challenges that may lead it to crises. Hence, the flow of information about the system to the 

outside world and the existence of control mechanisms are preconditions to a feedback-based 

learning process in order to enhance the system’s adaptability and to steer it towards the most 

appropriate direction.       

Easton (1965) conceives that any political system will be structured in a way that the demands 

of the society mirroring how people engage in political life are channeled to State institutions 

where decision is made and which make specific public policies to occur. Nonetheless, this is 

not a linear process but an endless cyclical one, instead, which takes place in a given 
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environment marked by specificities such as the existing political culture and demography in 

the polity. In this context, feedback plays an important role by informing people about the 

institutional decisions made and the public policies’ outcomes. The society’s reaction to that 

will represent renewed demands to the institutional decision-makers and as long as there is a 

free flow among them, as well as there is a perception of agreement between the people’s 

demands and the shaping of public policies, the system will tend to be considered just, 

otherwise, there may be a growing desire to bypass State institutions in order to make 

society’s wishes come true. 

The system theory as developed by Niklas Luhmann (1966; Kunzler 2004) emphasizes the 

communicative aspect linking social systems. According to him, the communication occurs 

between a sender and a receiver on the basis of the information about the environment around 

the social system (hetero-reference) and it internally creates a message about the system itself 

(self-reference). The process also requires the comprehension by the receiver of the 

informational content sent through the external message. 

In addition to that, Luhmann argues that every communication may cause another to happen, 

what makes for an endless chain of self-created interconnected communication without which 

social systems would not exist in Luhmann’s terms. However, the communication flow may 

face the shortcomings posed by three sorts of impediments – the lack of comprehension, the 

interruption of the flow sender-receiver, and the refusal to communicate – against which 

remedies such as the selection of appropriate language and the adoption of mass 

communication may be helpful.  

When it comes to the political system (apud Kunzler 2004) he argues that the threat of being 

sanctioned enhances the likelihood that the receiver accepts to communicate. Hence, the act of 

sanctioning represents the failure in exerting power as it represents the coexistence of threat, 

on the side of the sender, and disobedience, on the part of the receiver of the message. In this 

regard he conceives that power holders tend to select only that sort of information which is 

relevant enough to be sent as messages that induce the surrounding environment to obey the 

political decision made by the sender. At the same time the system cannot afford to ignore the 

communication arriving from the environment as the insulation of the government may 

damage its legitimacy before the society. Therefore, similarly to Easton and Deutsch, 

Luhmann acknowledges the relevance of feedback within the learning process which steers 

the system towards the most appropriate direction in the eyes of the society.  
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Contemporary studies bridging accountability and performance from such learning 

perspective are those of Van der Meer & Edelenbos (2006), Abrate et al. (2014), and 

Prendergast (2003). 

Van der Meer & Edelenbos (2006) argues for the existence of two main purposes of 

evaluation of policy processes. On the one hand, they refer to the provision of substance to 

accountability endeavors as it allows for discussions about efficiency by the comparison of 

policy outcomes and outputs with those initially envisioned and expressed in the policy goals. 

On the other hand, they may be used as a means to foster the learning process that can 

ultimately lead to an improved policy design and implementation. 

Notwithstanding, they claim that those two goals may go in different directions as, for 

instance, the focus on the accountability function may cause defensive reactions to emerge 

instead of further thoughts about the assessment’s results. Consequently, such self-protection 

behavior could lead to an atmosphere which is less conducive to learning. Across the analysis 

of the Dutch spatial planning they observe, however, that the combination of the two purposes 

of evaluation although not straightforward it is also not an impossible task. In this context 

they give especial attention to the role of cooperation by stressing that since public policies 

often involve multi-actor and they enjoy an interactive nature the adoption of “different forms 

and measures of co-operation may be vital to preserve and combine the functions of 

evaluation in such policy processes” (Van der Meer & Edelenbos 2006: 202). 

Abrate et al. (2014) also tried to link accountability to gains in efficiency. For this purpose, 

they designed a quantitative study to investigate whether proper accountability arrangements 

would be more conducive to lower costs of the management of solid waste services made 

available by the cities in Italy. 

Among their results the authors advocate for a positive link between accountability and 

efficiency. Accordingly, they claim having found evidence of a nontrivial relation between 

the act of holding managers accountable for their behavior and the costs of the service of solid 

waste collection in Italy. That phenomenon would be caused as better accountability 

mechanisms would help avoiding the reduction of managers’ effort levels and, consequently, 

they could be used as additional tools to fight against efficiency losses. Besides, from a 

learning perspective, proper accountability arrangements are more likely to provide the 

managers of solid waste services with insightful feedback on their activity by shedding light 
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on what to change and on what to keep unchanged in order to provide for a more efficient 

service to Italian municipalities. 

Prendergast (2003) adopts a different approach when investigating the relation between 

accountability and efficiency. Instead of trying to link accountability to high efficiency he 

does the opposite by trying to explain inefficiencies as a result of low levels of accountability. 

In a more specific manner, he places among his ambitious the attempt to explain the reason of 

alleged bureaucratic inefficiency as a response to the lack of accountability. 

According to him although customers do play a role in overseeing bureaucrats, these are 

“largely unresponsive to customer complaints” (Prendergast 2003: 930) as their remuneration 

is often not affected by an increased performance to be estimated by means of easily available 

outcome measures. Hence, Prendergast underlines that bureaucrats ultimately behave only in 

a minimal way not to be the subject of too many complaints in order to avoid having their 

performance controlled by costly formal investigations. 

These features of bureaucracy indicates a fragile and incomplete accountability arrangement 

given that if customers are to perform as overseers before which bureaucrats are held 

accountable, they should be able to pass judgment on the bureaucrat’s conduct, who could, in 

turn, face consequences for the good or bad behavior. At the same time, when bureaucrats 

may strategically act in a way to avoid being under the scrutiny of their superiors, also here 

the accountability shows to be poor. Tackling such deficits are, then, essential measures to 

consider in order to increase civil service efficiency and to avoid that bureaucrats turn out to 

be accountability-free agents. 

In order to assess the performance of the system of criminal justice from the learning 

perspective we conceive three important categories as opportune measures of efficiency. 

Firstly, the criminal investigative system should be analyzed in terms of its flaws, convictions, 

and crime solution. Secondly, when it comes to the criminal adjudication system it should be 

appraised in respect of the timeliness of judicial decisions and the effectiveness in prosecuting 

ad punishing criminals. Thirdly, in the final stage, the correctional system could be evaluated 

according to its general conditions and overcrowding, the rehabilitative programs and 

recidivism, the existence of separate facilities according to the criminal’s offense, and the 

security. 
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That said, we summarize in Table 6 the discussion carried out in the current section in order 

to concisely provide the reader with the core features of our threefold understanding of 

performance to be used throughout this dissertation.   
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Table 6 – Perspectives on performance of the system of criminal justice 

 Democratic Perspective Constitutional Perspective Learning Perspective 

Central Idea 

Legitimacy of the system of justice is inherently linked 
to its readiness to provide people with information on 
its performance in a way to highlight its subjection to 
the ultimate principal within the ‘democratic chain of 
delegation’, namely the citizenry. 

A major concern towards the monopolistic exercise of 
judicial authority by the State should be placed in the 
prevention of abuse of powers and corrupted 
behavior on the part of the actors operating within the 
system of criminal justice.  

Awareness about the status of the system is a basic 
requirement not only to award good performers but 
also to control for poor ones. Moreover, feedback-
based appraisals are tools that shed light on existing 
drivers of failure and that teach and induce actors to 
higher effectiveness and efficiency. 

Central Evaluation Criterion 

Extent to which sufficient and appropriate 
information is made publicly available so that the 
system can be constantly monitored and appraised in 
its activity by external actors. 

Degree to which the system is designed in a way that 
arbitrariness and selectivity in the exercise of justice 
is mitigated as well as that corruption and undue 
pressure over it is absent. 

Extent to which the system of criminal justice is able 
to efficiently and effectively deliver the desirable 
societal outcomes across its full range of investigative, 
adjudicating and corrective tasks.  

Theoretical Tradition Weber (1958), Rousseau (1968). 
Locke (1980), Hamilton et al. (2001), Montesquieu 
(2001). 

Deutsch (1963), Easton (1965), Luhmann (1966). 

Performance & Accountability 
Papadopoulos (2003), Greiling (2014), Warren 
(2014). 

Lederman et al. (2005), Lindstedt & Naurin (2010), 
Ferraz & Finan (2011). 

Van der Meer & Edelenbos (2006), Abrate et al. 
(2014), Prendergast (2003). 

Measures 

(i) Laws and Judicial Decisions: availability in official 
languages, intelligibility, timeliness, affordability, 
publication formats. 

 
(ii) Information Requests: responsiveness, quality, 

timeliness, affordability and trust, types of 
information. 

 

(i) Impartiality: socioeconomic aspects, gender, 
ethnicity, religious groups, immigration, sexual 
orientation. 

(ii) Procedures and Basic Rights: presumption of 
innocence, evidence, arrest and pre-trial 
detention, torture and abusive treatment, legal 
assistance, rights of prisoners. 

(iii) Corruption: bribery, powerful criminal interests. 
(iv) Political Influence: undue influence, national 

courts, local courts. 

(i) Criminal Investigative System: flaws, convictions, 
crime solution. 

 
(ii) Criminal Adjudication System: timeliness, 

effectiveness. 
 
(iii) Correctional System: conditions and 

overcrowding, rehabilitative programs and 
recidivism, facilities according to the criminal’s 
offense, security.  
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Throughout the previous pages, the three perspectives on performance have been discussed in 

an isolate manner. Nevertheless, it is vital to highlight that not only they do interact but they 

also share overlapping areas, what ultimately represents the commonality that makes of them 

three dimensions of a single construct.   

 

 
 

Figure 3 - Overlapping nature of perspectives on performance 

 

Furthermore, one should have it clear in mind that as different dimensions, the democratic, the 

constitutional, and the learning perspectives may enjoy different scores and, more 

importantly, even contrary ones as a response to a given public policy. In other words, a 

specific measure to foster the performance of the system of criminal justice from one 

perspective will not necessarily impact the others in the same intensity and direction and it 

may, eventually, be considered negative from such alternative points of view. Hence, in order 

to shed light on these issues the reader will be provided across the next few paragraphs with 

practical examples on the impact of hypothetical public policies designed to build systems of 

criminal justice of high performance.   

In this context, measures to prevent the abuse of powers of public authorities like the judicial 

review of legislation passed by the legislature represent, simultaneously, a tool to enhance 

performance from the constitutional perspective and a barrier to an indirect exercise of 
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citizen’s will, since laws, no matter how bad or good they might be, are the product of the 

work of individuals elected to represent the electorate in the parliament. Accordingly, too 

much effort put in searching for wrongdoings of the civil service although positive from the 

constitutional perspective, as that may help curbing corruption, it may also have undesirable 

side effects from the learning perspective as the threat of being accused of misdoings may 

inhibit the adoption by the bureaucracy of creative ways to perform their daily activities and, 

therefore, hinder the increase in efficiency in the civil service. 

Similarly, if efficiency is the only goal to be pursued and the learning perspective the single 

lens to assess performance, the impact of an implemented policy may also be contradictory. 

By means of explanation, if measures are implemented in order to reduce a hypothetical high 

amount of cases brought before the courts the system of justice might experience gains in 

terms of efficiency and, therefore, an enlargement of its toolbox of best practices to be 

deployed. Nevertheless, with no further concerns on the side effects of such policies, the 

impetus to reduce the number of legal cases in the system may cause the proper procedures of 

the lawsuit to be the neglected, what represents a barrier to the systemic performance when 

taken from the constitutional perspective. In the very same vein, such one-sided focus may 

turn other time consuming activities such as those concerning the disclosure of information to 

the public as non-priority ones, what would cause a deficit of the democratic performance of 

the system to emerge.            

Lastly, public policies intended to foster the legitimacy of the system of justice may also 

hinder the systemic performance from the constitutional and the learning perspectives. These 

are the cases of attempts to substantially increase the variety and depth of access to 

information on the system of justice that citizens are entitled to have. On the one hand, it is 

positive in terms of turning the justice transparent on the eyes of the ultimate principal within 

the democratic chain of delegation. On the other hand, such measures may require additional 

human and budgetary resources to be fulfilled as well as violate the presumption of innocence 

by exposing individuals in a response to the information requests. 

Notwithstanding, there are also positive spillovers where a policy intended to foster 

performance from a given perspective contribute to an increase in another. By means of 

explanation, measures to augment the quality of information may be a valuable source of 

feedback on the systemic performance and induce a higher level of efficiency in terms of 

timeliness, crime solution, and so forth. In accordance to that, a higher degree of transparency 
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to the public not only contributes to performance from the democratic perspective, but it may 

also lends a helping hand in the fight against corruption by providing the civil society and the 

media with tools to widen the scrutiny of core institutions of the system of justice. Similarly, 

public policies designed as a means to curb corruption may lead to efficiency gains in the use 

of public resources, something positive from both the constitutional and the learning 

perspectives.  

It is precisely for the just described threefold and overlapping nature of perspectives on 

performance that we opted for incorporating them all across the analytic part of this 

dissertation. It is true that turning to just one of them as our analytic lenses while crossing the 

other two out of our list would definitely makes our work simpler. Nonetheless, given the 

intricate scenario portrayed across this section that would sound us an unreasonable and 

opportunistic decision that could not offer a trustworthy analysis but, at the best, a myopic 

way to assess the performance of Latin American systems of criminal justice, instead. 
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5. THEORETICAL FRAMEWORK 

In the next pages the conceptual discussion on performance and on public accountability 

previously introduced will be brought to an unusual arena: the system of justice. Our intention 

is to merge these two major topics for the aims of this study in order to create the theoretical 

ground that back the empirical work to be presented across this dissertation.  

 

5.1. ACCOUNTABILITY IN THE SYSTEM OF JUSTICE 

As aforementioned the system of criminal justice is to be understood for the sake of this work 

as an environment encompassing institutions that perform three main judicial-related 

activities, namely, the criminal prosecution, the legal defense, and the adjudication. 

Accordingly, accountability relations may exist not only between such bodies but they may 

also aggregate others in a layered and multidimensional setting (c.f. Romzek & Dubnick 

1987). Such theoretical framework represents, therefore, a fresh endeavor of implementing a 

system-based approach (c.f. Easton 1965; Luhmann 1995) as displayed in Figure 4.  

 

 

Figure 4 – Theoretical framework 
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In the figure, accountability relations exist in three complementary spheres. Firstly, they are 

argued to occur precisely among the ‘core institutions’ in the system, that is to say, those 

directly involved either with the accusatory, the defensive, or even with judging roles in the 

scope of the cases brought before the courts. 

Based on Bovens’ typology, such relations are shaped by forums performing accountability of 

legal nature, a typical way of interaction within the judicial system where accountability 

occurs on the basis of legal standards and of the “specific responsibilities, formally or legally 

conferred upon authorities” (Bovens 2007: 456). As courts are the typical locus of legal 

accountability, there is no surprise with the existence of such a relation among the three main 

actors within tribunals. As concerns the actors themselves, they are individually held 

accountable for their behavior. That happens as judges, prosecutors and public defenders can 

be directly blamed for their misconduct throughout the lifespan of a lawsuit exactly like an 

engineer may suffer the consequences of considering an irregular building project adequate. 

In terms of the nature of their conduct, the actors representing core institutions in the system 

of justice are assessed according to their procedures. That is easy to understand as it would be 

unfair to assess public defenders, for instance, for the number of defendants they helped to set 

free regardless the fact of being them guilty or not. Therefore, the final result of the judgment 

– product-oriented accountability – should not prevail over the appropriateness of the 

professional conduct of the public defender across the lawsuit, mark of procedure-oriented 

accountability relationships. Lastly, it is important to mention that the obligation forum-actor 

among the core institutions should be of horizontal nature. That means that accusatory, 

defending and judging actors may not claim superiority over each other as they ideally are not 

placed in different levels of a same chain of hierarchical authority. Consequently, they interact 

in an accountability framework of reciprocal and recursive fashion (c.f. Schedler 1999). 

A second layer of accountability in the system of justice is that where forums are placed 

outside the realm of core institutions. Although those bodies do not perform a core activity in 

the system they are placed within the judicial arena as their main task is explicitly to exert 

some sort of control over core institutions. Hence, for the sake of the dissertation, such 

organizations have been labeled ‘internal overseers’. 

The role that these institutions perform as disciplinary tribunals before which judges, 

prosecutors, and public defenders are held accountable makes them forums where 

professional accountability takes place. Moreover, as previously emphasized, the possibility 
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of overseeing each professional’s conduct separately makes individual accountability possible 

as well as the aspect of the conduct under oversight is of procedural nature. Nonetheless, in 

contrast to what happens among core institutions, the obligation forum-actor is not 

horizontally shaped but vertically, or even diagonally, designed, instead. That means that 

internal overseers are, in fact, either hierarchically placed in a superior level or they belong to 

another delegation chain, but share the same principal with the core institutions which 

delegate authority for them to perform as forums. 

Thirdly, accountability may also involve forums from outside the judicial arena. That is the 

case of the media and the civil society, which may act as external overseers of the system of 

justice in social accountability frameworks, due to their growing pressure for publicization of 

relevant information on the conduct of civil servants and public institutions. 

In this scenario, actors are subject to both individual and corporate accountability, as media 

can, for instance, report on the poor performance of the public prosecutor’s office as well as 

the civil society may press for the punishment of a specific public defender’s misdoings made 

public. Additionally, the conduct of the actor may be assessed both in terms of product, as the 

number of writs of habeas corpus issued by a judge, and of procedure, as the degree to which 

defendant’s rights have been respected across the trial. It is also worth highlighting that 

although media and civil society are commonly conceived as forums of vertical accountability 

this relational pattern may be somewhat unclear when the actors to be observed are the core 

institutions of the system of criminal justice. 

This fuzziness occurs because one of the most usual examples for vertical accountability 

relations is that existing between elected politicians and media/civil society. It is true that 

elected politicians depend on their electorate’s approval to remain in office and, therefore, 

they are sensitive to civil society’s criticism to their work as they may be punished in the next 

elections. Judges, prosecutors and public defenders, however, do not have their appointment 

to the job subject to such external control nor need they any sort of public approval to 

continue holding their positions. Nevertheless, on par with elected politicians, the 

aforementioned legal professionals are also in a hierarchically inferior position in a delegation 

chain topped by the media and the civil society, and ultimately by the citinzenry. 

Consequently, this sort of accountability relationship should also be labeled as a vertical one.  

In the Table 7 such description of the existing accountability relationships discussed above is 

displayed. 
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Table 7 – Mapping accountability in the system of justice 

 

 

5.2. ACCOUNTABILITY AND THE SYSTEMIC PERFORMANCE 

One last part of Figure 4 intentionally left unexplained is that concerning the performance of 

systems of justice. Three possible ways to assess it have already been introduced in an earlier 

section of this work so here we aim at introducing the conditions where we believe that 

accountability may foster performance by giving a special attention to the level of 

independence of core institutions.  

Such prominence ascribed to the combination of independence and accountability is also 

present in the work of Ríos-Figueroa (2012: 195), who advocates for the independence of 

judicial institutions as a means to protect them from undue external pressure but, at the same 

time, warns that “without accountability judicial independence can actually hinder the rule of 

law”. Under such circumstances, we conceive the existence of four basic possible 

combinations between accountability and independence levels as displayed in Figure 5.      
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Figure 5 – Basic combinations of independence and accountability 

 

Contexts where accountability mechanisms are poor are those marked by the quadrants (i) and 

(ii). On the one hand, the first quadrant represents the worst-case scenario. We labeled it 

‘balance for the absence’ as core institutions are here neither protected from undue pressure 

due to their low degree of independence nor are they properly overseen to avoid misbehavior.  

On the other hand, the second scenario although more conducive to better systemic 

performance is still inadequate as it leaves the door open for self-interested wrongdoings 

provided by the high level of independence with the lack of control over judicial system 

institutions. That is the case, for instance, of countries where the judicial branch is granted 

high independence from the elected branches of the government but it is left unchecked, or 

just minimally controlled by internal bodies as the Brazilian Conselho Nacional de Justiça 

(CNJ). It represents, therefore, an adverse ‘independence-skewed imbalance’ between 

patterns of accountability and independence. 

In the upper part of the figure the two existing quadrants represent conditions where 

accountability mechanisms are robust. In this regard, quadrant (iii) marks an ‘accountability-

skewed imbalance’, which is an undesirable situation as low levels of independence of core 

institutions give the opportunity for external influence over the system of justice, condition 
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that cannot be truly compensated by the existence of robust oversight institutions. By means 

of explanation, in polities where the independence of judicial institutions is encroached by the 

executive power, as it often occurs in authoritarian regimes, even if the media and the civil 

society are granted freedom to exert their oversight roles at some extent, the performance of 

the system of justice is, indeed, severely endangered due to its lack of opportunity to 

adjudicate in a impartial fashion as originally expected.  

Lastly, quadrant (iv) stands for the best-case scenario where institutions are insulated from 

external influence and, at the same time, they ae controlled for misdoings and self-interested 

behavior. Hence, we labeled it ‘balance for the presence’ as both accountability and 

independence are experienced here at high levels.  
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6. RESEARCH DESIGN & METHODS 

This dissertation enjoys a cross-sectional nature. Consequently, the focus does not lie upon 

the analysis of institutions over the years at the cost of possibly restricting it to few polities 

but the opposite, instead. In this context, the main goal to be achieved once this project is 

implemented is to provide an up-to-date picture of accountability and performance in the 

judicial system’s institutional environment in Latin America by encompassing all the fifteen 

democracies in the region with available data for our study.  

It is opportune to stress, however, the a priori exclusion of cases from our dataset. That 

affected the inclusion of Paraguay in our study due to the lack of available secondary data on 

the performance of its system of criminal justice during the data collection phase. Likewise, 

Cuba, Nicaragua, and Venezuela have also been excluded from this dissertation but due to a 

different reason, though. By means of clarification, the option for leaving Cuba out was based 

upon its solid and long-lasting dictatorial condition since the second half of the past century 

whereas Nicaragua and Venezuela have been excluded for the growing authoritarian nature of 

their political regimes in recent years. 

The initial stage of the research is a markedly taxonomic endeavor. In this regard it is right to 

infer that its products will be the suggestion of schematic frameworks that will serve as tools 

for assessing and classifying the objects under investigation. In other words, they are 

supposed to provide for a theoretically grounded set of dimensions and corresponding 

variables of special concern when it comes to the analysis of the institutions of interest for the 

sake of this research.  

Structurally, the frameworks are supposed to be nonadditive not only to avoid compensations 

among dimensions of a given institutional indicator but also to pose a barrier to cross-

institutional compensations, that is, to reduce the possibility that opposite values cancel each 

other out. Moreover, they will be standardized in an attempt to make scores intelligible and to 

allow for comparisons and a broader usage of them. The standardized scores will range from 

0 to 1 as follows:  
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In terms of its object of analysis this first stage can be divided in two parts. On the one hand, 

it will address the highest institutions in the national level performing the three most 

commonly widespread core functions of systems of justice, namely the accusation, the legal 

assistance, and the adjudication (see Figure 6). By stressing that, we are making a clear 

scientific choice of leaving subnational institutions as well as lower level ones explicitly out 

of our study.  

On the other hand, a second intended part of the work will cover existing Latin American 

organizations from the judicial arena which constantly interact with the three aforementioned 

ones by performing an oversight function over them (see Figure 7) as well as the media and 

civil society as forums before which core institutions are held accountable. The rationale 

behind it lies in the assumption that as they are all aimed at exerting either internal or external 

oversight roles over the core institutions not only would they complement the oversight 

competence in the hands of each other, but they would also help to foster the system’s 

performance as a whole. 

In addition to that, another characteristic of our research design is its mixed-method nature. 

Mixed-method designs (MM) enjoy a still emergent but growing popularity among social 

scientists. They consist of a methodological combination in one single study of qualitative and 

quantitative methods in one or several stages of the research in a way to optimize the benefits 

and to mitigate the hindrances associated to each approach. By doing so the adepts of mixed-

method strategies claim to have a better understanding of the research problem under 

investigation (Creswell 2009; Teddlie & Tashakkori 2009). 

Although the number of possible MM research designs may differ depending on the 

adherence to one or another typology (i.e. Tashakkori & Teddlie 2003; Creswell & Plano 

Clark 2007), Creswell’s (2009) review of former studies led him to the identification of the 

six most used types based on a set of four characteristics inherent to every MM inquiry: (i) 

timing, (ii) weighting, (iii) mixing, and (iv) theorizing. Such types were, then, labeled, as 

sequential explanatory, sequential exploratory, sequential transformative, concurrent 

triangulation, concurrent embedded, or even as concurrent transformative strategies. 

Throughout the explanation of the research design to be put into practice across the analytical 

stage of this dissertation the four aforementioned characteristics will also be detailed. 
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Figure 6 – Top-level national core institutions in LA judicial systems 
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Figure 7 - Top-level internal oversight institutions in LA judicial systems 
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6.1. TYPE OF DESIGN 

The MM research design to be used for the sake of this study is often defined as sequential 

explanatory. This is a multistrand-mixed-method design as it entails at least two phases, each 

of them containing three stages – conceptualization, experiential, and inferential ones – and as 

it employs both the quantitative and the qualitative approaches. 

The sequential explanatory design consists of splitting the collection and data analyses into 

two separate but consecutive phases where the qualitative one is preceded by the quantitative 

one and profits from building on the first phase results. In terms of the weighting aspect, this 

is frequently placed on the quantitative stage as its results shapes the possibilities for data 

collection in the qualitative part of the study, which means that both phases although distinct 

remain connected across the whole study. In practice, as pointed out by Creswell (2009), it is 

often chosen to make initial quantitative results clearer and backed by deeper follow-up 

qualitative analyses. 

Despite its popularity, this design faces the limitation of being time and resources consuming 

as it requires two distinct phases of data collection and analysis. Nonetheless, it is a 

straightforward design to implement and provides for a deeper fine-grained investigation of 

the initial findings from the quantitative part of the study, a valuable strategy especially in the 

existence of unexpected results which confront previous empirical findings and existing 

theories.          

It is important to stress, however, that since none of the methods to be combined in this mixed 

approach enjoys a purely quantitative nature, it would be imprecise to confer a heavier weight 

to a hypothetical quantitative stage of the dissertation. In fact, what we aim at doing across 

this work is to combine the fuzzy-set QCA, a method which enjoys, itself, a mixed nature 

(Ragin 2009), together with another which, indeed, belongs to the realm of qualitative 

researches. In Figure 8 our sequential explanatory design is graphically introduced. 

 



95 

 

 

Figure 8 – Sequential mixed design 

 

6.1.1. Quanti-qualitative data collection and analysis 

The first strand of our research design consists of the collection of primary and secondary data 

on systems of justice in Latin American democracies and its further analysis by means of 

fsQCA procedures, rooted in fuzzy algebra. The idea is to unveil possible equifinal 

combinations of causal conditions that are linked to a high performance of the judicial arena 

in the region. Furthermore, with those results in hands typical, deviant, and irrelevant cases 

will be identified and, based on that, cases will be selected for the qualitative strand of the 

research.     

 

6.1.2. Qualitative data collection and analysis 

In accordance to the definition of sequential explanatory designs previously detailed, the 

following phase of the research will be built upon the first quanti-qualitative one. Data will be 

gathered for the selected cases, which have been considered appropriate on the basis of the 

initial findings of the first phase analysis. Hence, the qualitative research strand will aim at 
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better understanding how certain accountability features of the judicial arena, which stood out 

in the first phase, exert impact over the systemic performance. Technically, the method to be 

employed in the qualitative phase is the process-tracing one, aimed at uncovering the 

mechanism belonging to the causal chain linking specific conditions to the outcome of 

interest. 

 

6.1.3. MM data analysis procedures 

The two described strands of the research when combined turn the analytical findings more 

robust than would be the case of the implementation of just one of them. On the one hand, the 

use of process-tracing can uncover the causal mechanism in the set of causal conditions 

emerged from the fsQCA. On the other hand, the systematic fsQCA approach make the 

selection of cases for the process-tracing analysis a more objective matter and eases the 

testing of multiple set-relational patterns, a constrained task in small-n inquiries (Schneider & 

Rohlfing 2013). 

Furthermore, the post-QCA process-tracing implementation is a methodologically opportune 

decision as QCA highlights the most appropriate cases for the qualitative analysis which 

would be, otherwise, hardly known in case of pre-QCA research.  

It is worth mentioning that the option for the fsQCA as a methodological technique to be used 

lies in its suitability to the search of minimum sufficient and necessary conditions to the 

presence of the outcome of interest. Besides, given our research interest in investigating the 

system of justice in Latin America our dataset formed by fifteen democracies in the region 

happened to be too small for a variable-oriented quantitative analysis but at the same time too 

big for in-depth qualitative analysis
4
. The fsQCA fills this methodological gap as it does not 

require a large dataset and, at the same time, it allows, by means of logical inference, for 

qualitative comparative analyses grounded on a bigger number of cases than traditional in-

depth approaches could handle. 

 

                                                
4
 Moderation analysis, as detailed by Hayes (2013), was one of the initially considered methods which 

have been rejected due to the size of our dataset.  
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6.1.4. Data sources 

Together with the taxonomic stage of the dissertation data will be primarily collected. In this 

context, legal texts will be interpreted and will serve as the source of information on national 

institutions, which will, then, be labeled following own-developed frameworks emerged from 

the literature review. 

Additionally, a further step will be the merge of such primarily collected data with secondary 

data gathered and made public by the World Justice Project (WJP), an organization focused 

upon spreading the understanding of the rule of law and stimulating reforms to enhance it 

across the world. Through its ‘Rule of Law Index’ (RoLI) it provides for a nation-based 

assessment of the rule of law status concerning eight composite dimensions: (i) constraints on 

the government powers, (ii) absence of corruption, (iii) open government, (iv) fundamental 

rights, (v) order and security, (vi) regulatory enforcement, (vii) civil justice, and (viii) 

criminal justice. Accordingly, data are yearly collected by means of two complementary 

polling strategies
5
, that is, ‘General Population Polls’ (GPPs), whose respondents belong to 

samples of the general public, and ‘Qualified Respondents’ Questionnaires’ (QRQs), which 

combine responses of in-country legal practitioners about their experience of interaction with 

state institutions and their perceptions on the functioning of the legal system (World Justice 

Project 2016).          

Also important to mention is that once finished the collection phase, RoLI data are cleaned in 

order to exclude the outliers identified through the Z-score method and the missing responses 

from the dataset. Hence, values are codified to range from 0 to 1, meaning low to high levels 

of rule of law, respectively, and country scores are calculated as unweighted means of the 

responses. Besides, results are compared to other quantitative and qualitative sources on the 

matter as a cross-checking strategy of data validation. 

Despite the aforementioned validation procedures, available data had to be analyzed, carefully 

selected, and transformed for the purposes of this dissertation. The selection and 

transformation procedures are detailed across the following pages. 

                                                
5
 In terms of the questionnaires, GPP ones are translated into local languages whereas the QRQs tools 

are administered in English, Spanish or French to the legal practitioners. As of 2016, one thousand 

respondents took part into the GPP in each one of the 113 countries assessed through the RoLI while 

an average of 24 country experts answered any version of the QRQ in the period ranging from May to 

October 2016. 
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6.2. METHOD I: FUZZY-SET QCA 

Fuzzy-set QCA (fsQCA) is a development of the crisp-set QCA (csQCA) originally suggested 

by Charles Ragin in the late 80’s (1987). Their shared aim is to provide for justified combined 

solutions of causal conditions enjoying the same outcome of interest. In opposition to the 

latter, fsQCA allows for nuanced distinctions as it does not force cases to fit one of the two 

possible csQCA categories – either full [1] or nonmembership to the sets [0] – by accepting 

scores indicating partial membership within the [0,1] range, instead. Therefore, fsQCA 

represents a compromise between the qualitative and the quantitative approaches by 

combining the benefits of the use of interval-scale variables with set theoretic operations 

anchored on the substantive knowledge of the researcher (Ragin 2009). 

In the next pages the reader will be provided with a detailed description of the variables to be 

used across this study. Additionally, the analytical procedures will be introduced in order to 

explain the fsQCA models to be analyzed. 

 

6.2.1. Outcome of interest 

6.2.1.1. Performance of the system of criminal justice 

Data used to calculate the performance indicators of the judicial arena is made publicly 

available by the World Justice Project (WJP) through its Rule of Law Index (RoLI). In a more 

specific manner, in the search for data on the topic we will turn to parts of two of the eight 

factors of the RoLI, that is, factors three and eight, corresponding to assessments of the 

criminal justice systemic performance in terms of transparency, abuse of power and efficiency 

measures.  

The option for a transformed version of the index enables us not only to filter inappropriate 

measures for the aims of this research out of our database but also to build an original 

taxonomy for the assessment of performance that better fit the previous discussion on the 

effects of accountability frameworks (Bovens 2007). Therefore, based on such data we will be 

able to assess the performance of the system from the democratic, the constitutional and the 

learning perspectives, as well as from an overall standpoint which combines the results of the 

three precending ones. 
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In this regard, the right to access data on the public sector and its availability are essential 

features for a proper exercise by the population of the democratic controlling function over 

State institutions. Hence, RoLI’s data on accessibility, quality, affordability and trust, 

timeliness, and responsiveness to request for public information as well as the very existence 

of publicized laws and government data will be used to assess the membership of countries 

into the set of high democratic performance (DP) as well as into its negated set (~DP). 

In a complementary fashion, data on corruption, impartiality, level of political influence, and 

adherence to the legal procedures and basic rights of the prisoners are essential to the 

assessment of the systemic distorted behavior, which, in turn, indicate how effective 

institutions have been in preventing biased and tyrannical use of the law. It is worth clarifying 

that we do not conceive such wrongdoings only as a behavioral response to external stimuli, 

as we do acknowledge that they may emerge at own initiative of actors from within judicial 

institutions. Our reasoning is, actually, that they may mirror an existing interactive aspect 

between the judicial arena and other actors. Hence, indicators on these regards will be the 

basis to decide whether a given country is a member of the cluster of good (CP) or bad 

performers (~CP) from the constitutional performance. 

Accordingly, from the learning perspective, indicators on the criminal investigative, 

correctional and adjudication systems are valuable tools for assessing how efficient the 

judicial system’s institutions have proven to be in terms of the capacity, and willingness, to 

investigate and, eventually, to punish criminals as well as to secure proper and safe 

confinement conditions to the convicts. Once again, the inclusion of countries into the sets of 

good (LP) and bad performance (~LP) from the learning perspective will be made possible 

through the use of the aforementioned measures of the Rule of Law Index.       

Figure 9 displays the dimensions and criteria about which data will be collected and further 

analyzed through this dissertation.  
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Figure 9 – Indicators of the criminal justice systemic performance  

 

In addition to that, four equations are provided to the reader in Table 8 by means of 

explanation of how such dimensions will be combined into high performance indicators. 
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Table 8 – Performance equations to set membership 

Sets Equations 

High Democratic Performance of the System (DPS)             
 

 

High Constitutional Performance of the System (CPS)                     
 

 

High Learning Performance of the System (LPS)                 
 

 

High Overall Performance of the System (OPS)                 
 

 

 

 

6.2.2. Causal conditions 

6.2.2.1. Core institutions (CI) 

As discussed before, an initial task in the primary data collection stage is focused upon 

institutions performing the three most commonly widespread core functions of the judicial 

system. Based on these results, an indicator (CI) will be calculated by combining the 

individual scores related to the formal independence of criminal prosecution (PRO), public 

legal assistance (ASS), and adjudication (ADJ) institutions. Such calculation of the focal 

predictor CI will be detailed across the analytical stage of this dissertation and it is aimed at 

providing for a systemic overview of how symmetric the independence level of core 

institutions belonging to the judicial arena is. Under such circumstances, countries which 

show symmetric systems will be considered members of the set CI whereas those marked by a 

high imbalance among core institutions will be placed into the negated set ~CI.   

As regards the assessment tool to be used throughout the analysis of the independence degree 

of each core institution, we advocate for a succinct threefold multilevel scheme as displayed 

in Figure 10.  

The first stage refers to the macro-level of analysis. It consists in assessing the independence 

of core institutions as a whole in terms of administrative, financial, and legal matters. When it 

comes to administrative matters, one should observe whether the institution is located outside 

the hierarchical umbrella of another and how autonomous it is to decide upon administrative 

aspects concerning its functioning such as enacting its rules of procedures by its own. 

Financially, independence may also be appraised in terms of autonomous the institution is in 



102 

 

allocating its annual budget in accordance to its preferences and priorities as well as how 

protected it is from arbitrary reductions in its authorized budget. 

Lastly, as concerns legal matters, the independence of institutions may be appraised in their 

macro-level in terms of the legal instrument adopted in order to describe them. The rationale 

behind it is that by safeguarding the institutional existence in the highest-ranking legal norm 

of the country, their independence is less endangered and vulnerable to attempts of 

encroachment as they would be in alternative scenarios. Hence, we will not search for a 

comprehensive description of institutions, as those are already mirrored in other criteria to be 

used by us, but we will base our analysis on the satisfaction of a minimalistic parameter as 

discussed in an earlier section of this work. In order to satisfy it we require only that the core 

institution under analysis and its general institutional mission are at least superficially 

mentioned in the legal text.          

In parallel with that we also aim at analyzing the institutional independence in the micro-

level. For this purpose we will turn to the institution’s legal practitioners – public defenders, 

public prosecutors, and judges – in order to observe how externally constrained they are in the 

admission, exercise, and advancement of their careers. The idea behind it is to observe the 

whole lifespan of professionals within the institution. 

In the selection phase, we should consider two important aspects of the appointment: the 

profile of the candidate and the nomination proceedings. As concerns the profile, it should be 

subject to a transparent and objective both positive and negative controls. Under negative 

control those criteria are aimed at giving an objective basis for crossing out from the list of 

eligible applicants those ones who do not enjoy minimal specified qualifications which are 

considered essential for a proper exercise of the profession. Examples of them are appropriate 

training in law, moral integrity, and minimal age and working experience. 

Complementarily, positive control criteria are those which eligible applicants are desired to 

have and according to which they are going to be compared against each other such as 

outstanding knowledge about the legal system and the institution. By having a formally 

explicit legal norm to define the set of characteristics which a candidate must have – negative 

control – and those which are desirable that she possesses – positive control – the room for 

improper influence in the selection of the best applicants tends to be smaller. 
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Nevertheless, having such norm may not be sufficient. For this reason, special attention 

should also be given to the nomination proceedings. Those should be impartial and 

nondiscriminatory as well as merit-based ones such as those based on competitive formal 

written examinations. Besides, given that the independence is under analysis, the institutional 

competence for the nomination must be revealed. The idea is that scenarios where core 

institutions enjoy the prerogative to appoint new members either in an exclusive or in a shared 

fashion would be more conducive to higher independence levels than alternative scenarios 

where this prerogative is exclusively placed in the hands of external actors.                   

Once appointed to the position, the career of the professional may also be subject 

independence deficits. In order to avoid that, they should have tenure and financial security, 

freedom of association and expression as well as clear promotion criteria for ascending in 

their career. In a similar vein, complaints against professionals of the institutions should be 

processed in an expeditious and fair way as well as disciplinary measures should be taken 

only when the alleged misdoing or sort of incapacity is previously specified as inappropriate 

and made clear to the practitioners. Besides, the accused should be offered the right of a fair 

hearing and the decision subject to independent review.    

Complementarily, we will also turn to the meso-level of analysis. In this respect we do not 

aim at investigating a whole core institution but one single of its parts, instead. Accordingly, 

the independence level will be analyzed though the lenses of the institutional head, which 

enjoys the feature of being the top body which steers the institution as a whole and the locus 

of the highest-rank professionals advancing their legal career within the institution. In 

accordance to the micro-level, individuals heading a core institution may also have its 

independence analyzed through the same prism as aforementioned. A major difference among 

them, however, is that nomination proceedings involving the institutional head normally 

involves other institutions and the eligibility criteria tends to be more restrictive. Moreover, 

they tend to be constrained in their period in office whereas this may not be the case of 

ordinary professionals.      
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Figure 10 – Institutional independence measures in the ICI score  

 

The aforementioned criteria are to be measured by means of an ordinal scale. It will enjoy 

four possible values in the range from the least to the most formalized ways to induce 

independent institutional behavior by means of establishing legal norms. In accordance to 

that, the least institutionalized way is that where no legal provision to satisfy the criterion 

exists (labeled 0), which is followed by the cases where the provision is present only in 

internal rules of procedures of the institution (score = 1). Alternatively, the topic may be 

addressed in infra-constitutional legislation (score = 2) or even enshrined in the national 

constitution, the highest legal text of the country (label = 3), what signals that such 

institutional characteristic is held in high esteem in the country.   

Such discussion is summarized in Table 14, where the convergence between our multilevel 

assessment tool and the literature in the field is presented. 
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Table 9 – Developed measure of institutional independence and the literature 

 

INSTITUTION 
(MACRO-LEVEL) 

INSTITUTIONAL HEAD 
(MESO-LEVEL) 

PROFESSIONALS 
(MICRO-LEVEL) 

Administrative 
matters 

Financial 
matters 

Legal 
Matters 

Selection 
criteria 

Conditions of 
service 

Removal 
criteria 

Selection 
criteria 

Conditions of 
service 

Removal 
criteria 

Apodaca (2004); 
Keith (2002)    

- - -  
(i) 

 
(iii) 

 
(viii) 

Feld & Voigt (2003) - - 
 

 
(ii) 

 
(iii, iv) 

 
(viii) 

- - - 

FJEDD et al. (2017) - - -  
(i, ii) 

 
(iii) 

 
(vii, viii) 

- - - 

La Porta et al. (2004) - - - -  
(iii) 

- - - - 

Ríos-Figueroa (2011) - - -  
(ii) 

 
(iii) 

 
(viii) 

- - - 

UN (2011); UN & IBA 
(2003)    

- - -  
(i, ii) 

 
(iii, iv, v, vi) 

 
(viii) 

AIDEF (2014) 
   

 
(ii) 

-  
(viii) 

 
(ii) 

 
(iii, iv, v, vi) 

 
(viii) 

 

Notes. Values in parentheses stand for single elements of our argued dimensions of independence which have also been addressed in the specific work. Those are (i) profile, (ii) 

nomination proceedings, (iii) tenure, (iv) financial security, (v) promotion, (vi) freedom of expression and association, (vii) specified motives for removal, and (viii) disciplinary 

proceedings. 
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6.2.2.2. Internal overseers (IO) 

Control institutions that operate in the judicial arena are subjects of a systemic indicator of 

formal independence of internal overseers (IO) to be used as a causal condition across this 

dissertation. They correspond to a second layer of accountability within our framework which 

not only will be appraised in respect to the individual independence of internal overseers but it 

will also eventually mirror the extent of such autonomy vis-à-vis the core institutions of the 

system of criminal justice in Latin America. In this context, countries enjoying balanced 

systems will be considered as members of the set IO whereas those having the imbalance as a 

marked feature will be placed as members of the negated set ~IO.   

As concerns its content, this measure of symmetry of the formal independence between the 

internal oversight body and its parent institution will also emerge from a multilevel analysis. 

In the macro-level, we aim at assessing institutions in terms of administrative, financial, and 

legal matters. Behind it lies the idea that as long as oversight institutions cannot be considered 

autonomous from the core institutions which they are supposed to oversee, trustworthy 

accountability endeavors are less likely to occur and, ultimately, their existence may be 

reduced to show trials.  

The remaining level of analysis consists of assessing the independence of the head of the 

oversight institution entitled to perform accountability tasks. In this respect, one should pay 

special attention to the selection criteria, the conditions of service, and the removal criteria of 

individuals. 

Under selection criteria we should observe whether there is a specific and objective profile 

listing a set of prerequisites that should be met by candidates aiming at heading or joining the 

institution. Alongside, the nomination procedure should be transparent and not allow for the 

participation of the core institution in the selection of candidates aimed at overseeing its 

activity. Conditions of service are also important as individuals should be given tenure and 

financial stability. Lastly, removal criteria should be observed as motives should be clear and 

disciplinary proceedings should occur in a transparent fashion.       
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Figure 11 – Comparative Independence of internal overseers 

 

Similarly to what we have suggested for the analysis of core institutions, we also advocate for 

the use of a fourfold ordinary scale to assess the aforementioned criteria. Consequently, each 

of them will be coded according to their level of formalization: (i) constitutional topic (score 

of 3), (ii) infra-constitutional topic (score = 2), (iii) rules of procedures (score = 1), or (iv) no 

provision (score = 0).  

 

6.2.2.3. External overseers (EO) 

In order to provide the reader with a metric of how robust oversight functions external to the 

judicial arena are, we will turn to secondary data on the systemic openness to media and civil 

society’s scrutiny. Hence, RoLI data on rights to civic participation, which requires neither its 

refinement by aggregating other indicators nor the exclusion of unsuitable components for the 

aims of this research, will be employed while splitting countries into the sets of robust (EO) 

and constrained (~EO) opportunities for external oversight of the system of criminal justice.  

In respect to this specific measure it embodies mechanisms in a society for people to 

participate into public life and express their views towards the public sphere. Freedom of 

opinion and expression, freedom of the media, freedom of civil and political organization, 

freedom of assembly and association, and civic engagement and right to petition are the 

underlying variables for operationalizing the concept. Under this construct lies the idea that 

the more vibrant the civic society is, the more likely it is to act as a watchdog and to fight for 

an improved performance of the system of justice. 
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Figure 12 – Features of robust external overseers 

 

6.2.3. Analytical models 

In the next pages the analytical models to be employed in the scope of the dissertation will be 

described and additional information on the fsQCA method will be provided to the reader. In 

this regard, it is worth clarifying that our fuzzy-set QCA will comprise the running of four 

distinct models, which share the very same causal conditions but are singular in their outcome 

of interest, though. Such similarity occurs as, given our research interest in investigating the 

wide array of accountability frameworks simultaneously operating in Latin American systems 

of justice, it would be counterproductive to split them in smaller parts in order to investigate 

each accountability relationship at once in an isolate fashion. 

Nonetheless, as previously discussed on the basis of the writings of Bovens (2007; Bovens et 

al. 2014a) which theoretically backs this dissertation, accountability relationships may be 

assessed through different lenses according to the researcher’s own interests or convictions. In 

this context, instead of narrowing our analysis down by restring our parameter of how good, 

or bad, the judicial arena performs to one single perspective we opted for a broader and 

complementary approach. It is precisely due to this very scientific choice that we have been 

compelled to the running of four models instead of one. 

It is true that, on the one hand, this decision quadruple the amount of analytical work to be 

done at this stage of the research. On the other hand, however, we believe that it can provide 

the reader with a more trustworthy overview of the systemic performance not only by means 
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of assessing it from each of the three complementary perspectives – the democratic, the 

constitutional and the learning ones – but also from an integrate fashion, which emerges when 

the three former indicators are combined altogether in a forth one mirroring the overall 

performance of the system.  

Structurally, it is also relevant to highlight that the existence of three causal conditions in each 

of our models is in conformity with the work of Marx (2006), who inferred by means of 

methodological experiments that QCA is able to distinct between random and real data as 

long as the number of causal conditions as a proportion of the number of total cases does not 

surpasses a certain threshold. Under such circumstances, our design shows to be 

unproblematic given that the fifteen cases as well as three causal conditions to be part of the 

fsQCA make for a combination whose chances of generating a model on random data are 

claimed by the author to be close to zero.       

The eight models to be run alongside their respective outcome of interest and causal 

conditions that will serve as data for the fsQCA method are made explicit in Table 10. 

   

Table 10 – fsQCA models 

 
Model Outcome of interest Causal conditions 

O
ri

g
in

a
l 

S
e

ts
 

(i) High Democratic Performance (DP) 

- Core Institutions (CI) 

- Internal Overseers (IO) 

- External Overseers (EO) 

(ii) High Constitutional Performance (CP) 

(iii) High Learning Performance (LP) 

(iv) High Overall Performance (OP) 

N
e

g
a

te
d

 S
e

ts
 

(v) Poor Democratic Performance (~DP) 

(vi) Poor Constitutional Performance (~CP) 

(vii) Poor Learning Performance (~LP) 

(viii) Poor Overall Performance (~OP) 
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6.2.4. Calibration 

As mentioned before, unlike csQCA, fuzzy-set QCA allows for fine-grained distinctions. 

Therefore, given the possibility of a partial membership, calibration is an essential procedure 

to be done as part of the analysis and it consists of signalizing the degree of set membership 

that each case within the dataset enjoys (Schneider & Wagemann 2010; Dusa 2018). 

In this regard three breakpoints are of special interest to the calibration of memberships. The 

first one refers to the upper boundary in the [0-1] interval above which all the located cases 

should be considered as full set members. The second one denotes the bottom limit below 

which cases should be considered complete nonmembers of the set. The specification of such 

thresholds implicitly means that cases belonging the upper region or the bottom zone of the 

interval enjoy all of them the basic characteristics of the group so that they should be labeled 

the same – 0 or 1, respectively – regardless the differences in their raw scores. Lastly, a third 

breakpoint lies in-between and it refers to the maximum point of ambiguity where cases 

cannot be said to be skewed towards the group of set members nor towards the group of set 

nonmembers.  

It is also opportune to mention that for the aims of the dissertation all the fuzzy-set Qualitative 

Comparative Analysis, including the data calibration procedures, will be done with the use of 

the open-access statistical software R and its computer language. 

 

6.2.5. Analytical nature 

6.2.5.1. Necessity 

Throughout the use of the fsQCA method, the researcher is confronted with two different 

natures of analysis: necessity and sufficiency. Both of them should be implemented in a 

careful manner for their results impact the construction of the truth table, a pillar of the 

method to be explained later.        

Therefore, one of the main initial tasks is to check for the presence of necessary conditions for 

the outcome. In other words, the goal is to assess the logical consistency of hypotheses 

claiming that our outcome of interest, namely the high performance of the judicial system, 

only occurs once a specific atomic causal condition in its original (CI, IO, EO) or negated 
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version (~CI, ~IO, ~EO), or even a combination of them, is also present. For this purpose, an 

equation that unveils how consistent necessity claims are will be used (Ragin 2009: 110): 

 

                                         

Where: 

Xi: membership scores in a combination of conditions 

Yi: membership scores in the outcome 

min: minimum value 

 

The formula above indicates the degree to which Y can be considered a subset of condition X 

(Goertz 2006), or in other words, the extent to which X can be considered a superset of the 

outcome Y. In the case there is evidence of X being a superset of Y then a necessity relation X-

Y can be considered existent. That does not mean that every time when X is present, the 

outcome will definitely occurs, but the opposite, namely, that the condition is a requisite for 

the occurrence of Y. By means of explanation, if we consider two hypothetical sets ‘birthday 

kids’ as our causal condition (X) and ‘birthday cakes’ as our outcome (Y), we should expect a 

necessary relation to be unveiled. It happens as although not every birthday kid enjoys a 

birthday cake, the existence of a person who is celebrating his birthday is a basic condition for 

someone to decide to bake a birthday cake.     

 

6.2.5.2. Sufficiency 

The study of subsets, that is of the groups of cases which shows the same causal conditions 

and the same outcome, is essential in the study of causal complexity and it is made possible 

through the use of QCA designs (Ragin & Rihoux 2004; Berg-Schlosser et al. 2009).  

According to Ragin (2009: 99) a “subset relation signals that a specific combination of 

causally relevant conditions may be interpreted as sufficient for the outcome”. The scholar 

also highlights, however, that the sufficiency status of the combination of conditions should 

be anchored in the theoretical knowledge of the researcher.  
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In contrast to the necessary conditions explained earlier, sufficient conditions are not expected 

to happen every time that the outcome occurs, as there might exist other causes for such 

occurrence. Nevertheless, under sufficiency it is implied that the mere presence of the 

condition leads the outcome to be automatically present. A practical example of such pattern 

of relation could be taken from the international relations repertoire. If we consider ‘country 

invasion’ as our condition and ‘declaration of war’ as our outcome, we should expect that 

having a foreign army marching over your territory with no consent would be sufficient for a 

country to declare war against the invaders. Nonetheless, since invasions are not the triggers 

of every single declaration of war in history, they cannot be considered necessary conditions. 

Likewise, being Muslim [X] is a sufficient reason for someone to decide not to eat pork [Y]. It 

also cannot be claimed to be a necessary condition as other factors such as vegetarianism or 

medical advice could be similarly decisive in making someone to decide to avoid eating pork.    

The identification of a subset relation in fuzzy sets is not as straightforward as it is in crisp 

sets since partial membership logically allows that “each case’s array of fuzzy membership 

scores may be unique [and because] cases also have different degrees of membership in the 

outcome, complicating the assessment of whether they ‘agree’ on the outcome” (Ragin 2009: 

100).  

Concerning specifically to the logical possibilities of combinations, our design is grounded on 

eight causal arguments derived from the three conditions in our study: CI, IO, and EO. Such 

eight possibilities (2
3
) can be jointly referred as a “multidimensional vector space with 2

k
 

corners, where k is the number of conditions” (Ragin 2009: 100).  

In addition to that, the calculation of subset relations in our analyses is made possible through 

fuzzy algebra and they are implied when the scores indicating membership to a set are 

consistently less than or equal to those indicating the membership to another set. Hence, in the 

case of identification of a subset relation, the argument of sufficiency between the combined 

causal conditions and the outcome is supported. All the eight possible logical combinations to 

be tested are introduced in Table 11 where the tilde symbol (~) before a given causal 

condition indicates the nonmembership to its set whereas the opposite holds true for the 

absence of the tilde symbol.  
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Table 11 – Corners of vector space and their code 

Code Possible corners of vector space formed by causal conditions 

(I) ~CI * ~IO * ~EO 

(II) ~CI * IO * EO 

(III) ~CI * ~IO * EO 

(IV) ~CI * IO * ~EO 

(V) CI * IO * EO 

(VI) CI * ~IO * ~EO 

(VII) CI * ~IO * EO 

(VIII) CI * IO * ~EO 
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Table 12 – Assessment table for fuzzy-set membership 

Country 
Membership in causal conditions Membership in corners of vector space formed by causal conditions 

CI IO EO (I) (II) (III) (IV) (V) (VI) (VII) (VIII) 

Argentina                       

Bolivia                       

Brazil                       

Chile                       

Colombia                       

Costa Rica                       

Dominican Republic                       

Ecuador                       

El Salvador                       

Guatemala                       

Honduras                       

Mexico                       

Nicaragua                       

Panama                       

Paraguay                       

Peru                       

Uruguay                       

Venezuela                       
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6.2.6. Analytical scope 

6.2.6.1. Atomic Conditions 

The scope of sufficiency and necessity analyses may differ in two ways and those are both 

important for the sake of the QCA method. The first necessity/sufficiency relation that may 

exist between causal conditions and an outcome is that involving atomic conditions. Those 

refer to the causal conditions in a study when treated in an isolate manner. In other words, 

when trying to identify possible atomic necessary or sufficient conditions the aim of the 

researcher is to observe whether single conditions satisfy criteria for claiming subset or 

superset relations with the outcome of interest. Hence, when considering our research design 

the reader should point to the sets CI, IO, and EO as the three atomic causal conditions of 

interest to our fsQCA. Nonetheless, given that social sciences phenomena rarely have isolate 

factors as their causes, atomic necessity and sufficiency relations are less common to occur 

than compound ones (Dusa 2018).        

 

6.2.6.2. Compound Conditions 

The second type of QCA analysis in terms of its scope is that relating to compound 

conditions. In contrast to the former, compound conditions are the result of the combination 

of atomic ones represented either by conjunctions, that is to say the intersection of sets, or by 

disjunctions, namely the union of sets. Hence, claims of compound necessary/sufficient 

conditions are those where intersections or unions of sets are believed to enjoy such kind of 

relation with the outcome of interest (Ragin 2008; Dusa 2018). In our study, compound 

conditions are those embodying the union or the intersection of two or three of our sets 

represented by the abbreviations CI, IO, and EO. 

 

6.2.7. Truth table 

The truth table is an intrinsic part of the QCA method but it has a more complex 

implementation once fuzzy sets are adopted. It does not mean, however, that it is an 

impossible task to be accomplished. Accordingly, Table 13 represents the way a truth table 

should look like in the scope of this dissertation and it will have its constitutive parts 

explained in the following paragraphs.     
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The first three columns of Table 13 indicate the set membership/nonmembership for the three 

atomic causal conditions under analysis throughout this study. Accordingly, the next column 

aggregates the previous ones by introducing all the eight possible combinations of causal 

conditions. Then, the fifth column presents for each causal combination the number of cases 

in our dataset which show a combined membership higher than 0.5, meaning that they are 

more in than out the causal combination at hand. The further column is concerned with the 

consistency between the causal combination and the set theoretic relation in question, in other 

words, with the assumption that the former is a subset of the outcome. It is to be calculated 

according to the following equation (Ragin 2009: 109):         

 

                                         

Where: 

Xi: membership scores in a combination of conditions 

Yi: membership scores in the outcome 

min: minimum value 

 

The formula displays as its result the degree to which the set Xi is within the set of the 

outcome of interest (Yi). Scores closer to 1.0 denote high consistency of subset relations 

whereas the opposite holds true for low scores. Lastly, the seventh column presents the 

combinations which can be labeled (i) 1, for the cases showing consistent subset relations, (ii) 

0, for those with low consistency, or (iii) as ‘logical remainders’, combinations that although 

logically possible present no case, or very few cases, with membership higher than 0.5. 
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Table 13 – Truth table of the fsQCA 

Membership in causal conditions Corners of vector 
space 

Total cases with membership in 
causal combination > 0.5 

Consistency with subset 
relation vis-à-vis the outcome  

Outcome code 
CI IO EO 

0 0 0 
(I) 

~CI * ~IO * ~EO  
    

0 1 1 
(II) 

~CI * IO * EO  
    

0 0 1 
(III) 

~CI * ~IO * EO  
    

0 1 0 
(IV) 

~CI * IO * ~EO  
    

1 1 1 
(V) 

CI * IO * EO  
    

1 0 0 
(VI) 

CI * ~IO * ~EO  
    

1 0 1 
(VII) 

CI * ~IO * EO  
    

1 1 0 
(VIII) 

CI * IO * ~EO  
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6.2.8. Logical minimization 

The logical minimization process is the heart of the QCA method which, by means of 

Boolean – or fuzzy – algebra seeks to uncover the simplest expression of compound 

conditions related to the outcome of interest. For this aims the QCA methodology turns to the 

Quine-McCluskey algorithm (QMC) which was an extension of Willard Quine’s original 

works developed by Edward McCluskey in the last century. 

Based on this algorithm Ragin (2008) suggests three possible ways to obtain the resulting 

minimized expression, namely, the conservative, the parsimonious, and the intermediate ones, 

what has been coined as ‘Standard Analysis’ (SA). 

The conservative option, on the one hand, is that where the only eligible configurations for the 

minimization process are those where the outcome of interest is present. On the other hand, 

the parsimonious procedure generates an even more simplified solution by incorporating 

counterfactuals into the minimization, that is unobserved configurations which do not happen 

as a consequence of the limited diversity of social phenomena (Ragin & Sonnett 2005; 

Schneider & Wagemann 2006, 2010). Lastly, the intermediate pathway represents a 

commitment between the previous alternatives as it allows for the use of counterfactuals 

across the minimization process but in a more strict manner, though. Under such 

circumstances, the only eligible unobserved configurations to be used in intermediate 

solutions are the ‘easy counterfactuals’, which represent combinations that are in accordance 

to the theoretically backed directional expectations, in other words, those that point to the way 

each causal condition is expected to relate to the presence of the outcome (Ragin & Sonnett 

2005). 

A further recent development of the Ragin’s approach is the ‘Enhanced Standard Analysis’ 

(ESA) suggested by Schneider & Wagemann (2013), who advocate that untenable 

assumptions should be excluded from the minimization process. In accordance to such 

improvement represented by ESA as well as to methodological discussions claiming for the 

higher accuracy of parsimonious solutions in comparison to intermediate and conservative 

ones (see Baumgartner & Thiem 2017), we opted for relying on ‘Enhanced Parsimonious 

Solutions’ (EPS) while running our models in the scope of the future fsQCA analytic stage. 

Nonetheless, regardless our option for EPS the reader will also be provided with intermediate 

and conservative solutions as a means to keep our academic transparency at high levels.               
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6.2.9. Untenable assumptions 

The fsQCA final step consists of the logical minimization. Notwithstanding, its 

implementation according to the ESA approach discussed above requires the a priori 

separation of the combinations of atomic conditions that are plausible from those that are not. 

Hence, with such information at hand, identified untenable assumptions are to be left out of 

the analysis in order for the minimized enhanced intermediate solution to be unveiled. 

Within the overarching cluster of untenable assumptions four subgroups can be identified: (i) 

the incoherent counterfactuals (INC), (ii) the contradictory simplifying assumptions (CSA), 

(iii) the logical impossibilities (LOI), and (iv) the simultaneous subset relations (SSR).       

In a nutshell, an incoherent counterfactual is that enjoying among its components the negation 

of one or more atomic conditions previously identified as necessary ones to the occurrence of 

the outcome. Also problematic, contradictory simplifying assumptions are those combinations 

that would contribute to the minimization process but suffer from high ambiguity as they are 

apparently sufficient for both the presence and the absence of the outcome of interest 

(Yamasaki & Rihoux 2009). 

A third worth analyzing untenable assumption is that labeled as ‘logical impossibility’. That 

happens, for instance, when the membership to a set automatically restricts the possibility of 

membership in another as in the case of the sets ‘male’ and ‘pregnant’ (Dusa 2018). Once an 

individual is labeled within the set ‘male’, he will necessarily be a nonmember of the set 

‘pregnant’. Under such circumstances, simultaneous membership in the two hypothetical sets 

is a logical impossibility and should be excluded from the minimization process. 

Lastly, simultaneous subset relations are not proper remainders to be used as counterfactuals 

in the minimization but empirically observed configurations. However, not even their 

empirical existence entitles them to be part of the logical minimization as, similarly to the 

CSA, SSR also suffer from a high ambiguity by crossing thresholds for claiming to be 

sufficient for both the presence and the absence of the outcome.                    
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6.2.10. Selection of cases 

One last contribution of the fsQCA to be run in the scope of this multistrand research design 

refers to the use of its outputs to empirically substantiate the selection of cases to be part of 

the process-tracing analysis. Such strategy is in accord with Schneider & Wagemann’s 

concerns on properly justifying the case (non)selection especially when causality is not 

inferred by means of inferential statistics as in process-tracing methods (2010).  

For this purpose we turn to the work of Schneider & Rohlfing (2013) on the ways to combine 

QCA and process tracing in set-theoretic mixed-method designs. Not only fits such paper our 

sequential explanatory mixed-method strategy, where the fsQCA stage precedes the process-

tracing one, but it also provides the reader with insights on which type of case to select from 

QCA results depending on the purposes of the case comparison to be performed.  

Under such circumstances, before explaining the possible selection strategies for the process-

tracing analysis it is opportune to provide the reader with a typological discussion on the cases 

that may emerge from a fsQCA as summarized in Table 14. 

The first kind of observation refers to the typical cases. Their main feature is the high set 

membership in both the condition term and the outcome of interest. Nonetheless, as fsQCA 

allows for a nuanced set membership due to the attribution of fuzzy scores to the cases, a finer 

specification can be made. This very characteristic turns the definitions of typical cases in 

fsQCA necessity and sufficiency analyses slightly, though importantly, dissimilar. The major 

difference lies in the intensity of set membership to the outcome vis-à-vis the condition term 

that it is required for a necessity, or a sufficiency, relation to exist. 

On the one hand, typical cases of a necessity relation enjoy set memberships in the outcome at 

a lower degree than what they show for the condition term. That signals that if the outcome is 

present, the term is, ideally, also present. On the other hand, sufficiency relations go in the 

opposite direction as typical cases here are those where fuzzy scores are higher for the 

outcome than for the term. This condition is in accord with sufficiency claims which state that 

a given condition is sufficient for an outcome when its presence automatically leads to 

occurrence of the latter. However, as its presence is not mandatory for the outcome to occur, 

as in the case of the necessary conditions, the set membership in the outcome may be higher 

without being this fact a violation of sufficiency patterns. 
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A complementary sort of observations to the typical ones is that labeled deviant cases for 

consistency in degree. Although enjoying high memberships in both sets they are considered 

deviant as their highest scores disrespect sufficiency/necessity claims. By means of 

explanation, while typical cases for necessity are those where the condition term is a superset 

of the outcome, deviant cases for consistency in degree are more pronounced set members in 

the outcome than they are in the term. The same holds true, albeit in the opposition direction, 

for deviant cases for consistency in degree when a sufficiency relation is under analysis. 

Deviant cases for consistency in kind make for another possible type of observations that may 

exist for both sorts of relations. They are puzzling because they either contradict original 

expectations of necessity relations by being members of the outcome despite their 

nonmembership in the term, or they violate sufficiency claims by having high scores for the 

condition with no membership in the outcome of interest. 

As concerns deviances to expectations another cluster that may emerge from the fsQCA 

results is that which brings the deviant cases for coverage together. It may be present only 

when sufficiency relations are under analysis and it is marked by cases with set membership 

into the outcome of interest together with the nonmembership in the condition term.  

Additionally, a fifth cluster of observations is that of the individually irrelevant cases, that is 

to say, those that do not disrespect the patterns of compared intensity of membership in the 

outcome and in the condition term but which face an additional problem. Unlike typical cases, 

which are members of both sets, individually irrelevant cases are considered nonmembers of 

them for their low fuzzy scores. 

It is vital to make a clear-cut distinction between individually irrelevant cases, which may 

initially seem confusing but can provide for insightful process-tracing comparisons though, 

and the fully irrelevant observations. The latter are not to be considered good ones to select 

for a further cross-cases comparative analysis as they violate the compared intensity of 

membership to the sets as well as they are empirical examples of nonmembership to both sets.  

Complementarily, a second sort of fully irrelevant cases may appear when necessity relations 

are studied, namely that where observations enjoy high set membership into the solution term 

alongside the nonmembership into the outcome of interest. It is worth stressing, however, that 

this sort of cases is not to be grouped as a separate cluster but also as fully irrelevant ones for 
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process-tracing matters when it comes to the understanding of necessary conditions. The 

reason for this labeling is, as Schneider & Rohlfing (2013) put, that such cases 

 

Do not qualify as deviant from a pattern of necessity because there is no reason to 

expect the outcome to be in place when the necessary condition is present (in this 

instance, X would be sufficient and a subset of Y). Since there is nothing puzzling 

about [them], we deem it futile to argue that there are empirically relevant deviant 

cases with respect to the coverage of a necessary condition. These cases are, thus, 

no suitable object for process tracing. Consequently, we declare [such] cases to be 

irrelevant in QCA on necessity. 

(Schneider & Rohlfing 2013: 568–569) 
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Table 14 – Types of cases in a fsQCA and their set memberships 

Types of cases in a fsQCA 

Analysis of Necessity Analysis of Sufficiency 

fuzzy members of the 
Outcome 

fuzzy members of the 
Condition Term 

fuzzy members of the 
Outcome 

fuzzy members of the 
Condition Term 

Typical Cases  
(lowest membership) 

 
(highest membership) 

 
(highest membership) 

 
(lowest membership) 

Deviant Cases 
for consistency in degree  

(highest membership) 
 

(lowest membership) 
 

(lowest membership) 
 

(highest membership) 

Deviant Cases 
for consistency in kind     

Deviant Cases 
for coverage 

- - 
  

Individually Irrelevant Cases  
(lowest membership) 

 
(highest membership) 

 
(highest membership) 

 
(lowest membership) 

Fully Irrelevant Cases  
(highest membership) 

 
(lowest membership) 

 
(lowest membership) 

 
(highest membership) 

 

Notes. The possible types of cases in fsQCA are presented above according to their (non)membership in the condition term and the outcome. The text 

inside the parentheses indicate whether the fuzzy score for (non)membership is higher for the condition term or for the outcome of interest.  
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Once detailed the possible cases that may appear in a fsQCA, we turn now to the discussion 

of possible pairs of cases to be used in a cross-case comparison according to their type as well 

as the sort of gains that such paired analysis provides to the researcher (see Table 15). It does 

not mean, however, that every process-tracing endeavor needs to have a cross-case 

comparative nature. In fact, it occurs quite often that researches which turn to process-tracing 

methods are designed as in-depth single-case studies as ours. By introducing the pairwise 

alternative we merely wish to make the reader familiar with this possible design in case 

process tracing happens to be his chosen method in an occasional research program.     

In this regard, the authors mention five types of identifiable cases through fsQCA as the most 

suitable candidates for a future process-tracing analysis on the revealed sufficiency relations: 

(i) typical cases, (ii) individually irrelevant cases, (iii) deviant cases for consistency in kind, 

and (iv) deviant cases for coverage.  

Concerning cases enjoying similar outcomes, the comparison of two typical cases against 

each other may be helpful for both building and testing hypotheses of necessity and 

sufficiency. Moreover, the comparison of a typical case with a deviant case for consistency in 

kind may uncover omitted causal conditions that, if present, would turn deviant cases into 

typical ones. 

Another approach would be the use of process-tracing as a tool for comparing cases with 

dissimilar outcomes, situation when Schneider & Rohlfing (2013) advocate for three possible 

strategies. The first one is the confrontation of a typical case with an individually irrelevant 

one in order to build or test hypotheses of necessity relations. The second and the third ones 

refer to the search of omitted conditions in a sufficiency relation which is possible either with 

the comparison of a typical and a deviant case for consistency in kind or through the 

confrontation of a deviant case for coverage with an individually irrelevant one. Those paired 

possibilities are explicit in Table 15.  
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Table 15 – Forms of comparisons in set-theoretic mixed-method research  

 

Source: Schneider & Rohlfing (2013: 578) 

 

Complementarily, it is opportune to introduce some general rules for selecting cases once the 

goal of the process-tracing analysis has been set. Across Table 16 Schneider & Rohlfing 

(2013) not only summarize criteria for selecting cases for a comparative process tracing on 

the basis of fsQCA but they also extend their work to the explanation of principles to be kept 

into consideration while selecting cases based on csQCA and those aimed at being part of a 

single-case process-tracing initiative as ours.    
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Table 16 – Summary of principles for set-theoretic MMR 

 

Source: Schneider & Rohlfing (2013: 563) 

 

Lastly, beyond the guidance in the case selection, and before moving to the process-tracing 

methodology, it is worth highlighting other contributions that QCA, as well as the precedent 

chapters of this work, would bring to our current knowledge status in case the dissertation was 

to be finished at this point. 

Methodologically, the developed frameworks for evaluation of accountability relations and 

performance of the judicial arena enjoy various possibilities for practical use in future studies. 
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That occurs for their multidimensional nature which entails criteria for individual assessments 

of core institutions, internal overseers and external overseers alongside systemic indicators. 

Consequently, not only researchers interested in implementing studies on the overall status of 

accountability in the system of justice could profit from the dissertation but also those aiming 

at investigating just a few dimensions of accountability, or even a single one. The same holds 

true for those whose interest lies in studying just one of the discussed perspectives towards 

performance.  

Complementarily, when it comes to theoretical matters, this also shows to be a meaningful 

work. Firstly, it brings the conceptual discussion of public accountability to an unusual field 

and suggests an original theoretical framework to approach the topic when it comes to the 

system of justice as the arena. Secondly, its emphasis on a systemic analysis of the judicial 

arena, rather than a single-institution study, shows to be innovative as well as it makes our 

claims explicit in relation to the importance of taking institutional contexts into consideration.  

Therefore, it is appropriate to say that this dissertation enjoys so far potential to contribute to 

our epistemic community both in practical and in theoretical levels.              

 

6.3. METHOD II: PROCESS-TRACING 

The fuzzy-set QCA to be performed as previously described will be followed by the running 

of analyses based on process-tracing methods (PT). The gains of mixing both strategies lie in 

their high degree of complementarity. On the one hand, by running fsQCA we will be able to 

investigate possible cross-case necessary and sufficient causal conditions for an outcome to 

exist (Ragin 1987; Berg-Schlosser et al. 2009; Ragin & Rihoux 2009; Dusa 2018). On the 

other hand, by building process-tracing analyses on fsQCA’s results we will find ourselves in 

a position to go deeply into the functioning of the alleged relations of necessity and 

sufficiency while unpacking the chain of causal mechanism linking the outcome of interest 

and the identified causal conditions (Bennett 2010; Beach & Pedersen 2013; Bennett & 

Checkel 2015). 

It is precisely its goal of shedding light on the functioning of the gear which links conditions 

and outcome what turns process tracing an appealing method to complement fsQCA. In this 

regard, some more elaboration is required on the definition of what constitute a causal 

mechanism and what is meant under the label ‘process tracing’, itself.   
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The reliance on the investigation of causal mechanisms is a core feature of process-tracing 

endeavors. Ontologically, its adoption imply the researcher’s adherence to a deterministic 

approach to causality, in contrast to the dominant probabilistic view where regular 

associations among variables in controlled scenarios are taken as indicators of causality 

(Beach & Pedersen 2013). 

Under such circumstances, patterns of regular association tell us no more than probabilities of 

an independent variable to affect a dependent one, other things held constant. Consequently, 

they are incapable of bringing to light information on the way such alleged causal relation 

occurs.  

Causal mechanisms, on the other hand, have the focus on the causality process as their very 

strength. By means of explanation, their target goes further by aiming to trace the whole 

causal path between condition and outcome. An useful definition for them is that of Beach & 

Pedersen who conceptualize causal mechanism as       

 

A theorized system that produces outcomes through the interaction of a series of 

parts that transmit causal forces from X to Y. Each part of a mechanism is an 

individually insufficient but necessary factor in a whole mechanism, which 

together produces Y. The parts of causal mechanisms are composed of entities 

engaging in activities.  

(Beach & Pedersen 2013: 176) 

 

Such definition echoes those of other scholars (c.f. Machamer et al. 2000; Gerring 2008; 

Bennett & Checkel 2015) and it has as a marked characteristic the understanding of causal 

mechanism as a concatenated set of entities performing specific sequential activities that 

ultimately lead to a given outcome. Hence, causal mechanisms are to be understood neither as 

simply a sequence of empirical events (Figure 13) nor as mere series of intervening variables 

(Figure 14).  
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Figure 13 – Causal mechanism misinterpreted as a sequence of events 

Based on Beach & Pedersen (2013: 34) 

 

 

 Figure 14 – Causal mechanism misinterpreted as a series of intervening variables 

Based on Beach & Pedersen (2013: 38) 

 

Two examples of the aforementioned understanding of mechanism involving entities and 

activities to be employed across this dissertation are those put forward by Brast (apud Beach 

& Rohlfing 2018: 9), while investigating the causal process linking the occurrence of regional 

cooperation with state-building intervention to the factual monopoly of violence by the state, 

and Owen (apud Beach & Pedersen 2013: 71), who studied the mechanism leading 

democracies to produce peace (see Figure 15). This shared conceptualization does not 

automatically imply that causal mechanisms are equally relevant across studies. In fact, Beach 

& Rohlfing (2018) suggest that the relevance of causal mechanisms vary across process-
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tracing researches as those may either adopt a mechanism-centered framing, whose aim is at 

probing the functioning of a gear linking condition-outcome, or they may follow a condition-

centered design, where process-tracing methods are used as tools for collecting evidence on 

the alleged connection between X and Y. Although not claimed to be two incompatible or 

even clearly distinguishable worlds, by skewing the research towards one or another design 

the scholar does send a signal of the relevance that the causal mechanism, itself, will enjoy in 

his process-tracing endeavor.        
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Figure 15 – Examples of mechanisms for process-tracing purposes 

Adapted from Beach & Rohlfing (2018: 9) and Beach & Pedersen (2013: 71) 
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Furthermore, it is important to highlight the diverse usage of the expression ‘deterministic 

causality’ when it comes to qualitative vis-à-vis quantitative scholars. As pointed by Beach & 

Pedersen (2013), a deterministic causal relation between variables is conceived by 

quantitative researchers as that which is able to explain the totality of the variance of the 

outcome contained in the dataset. Consequently, it enjoys no error term and, in other words, 

the model can be said to fully explain the diversity of causes of the given phenomenon. 

Qualitative social scientists, however, do not understand determinism likewise. They 

acknowledge the incapacity of fully analyzing real world phenomena but they postulate that 

such hindrance to determine causal processes only emerges due to the limitation of data, 

theories, measurement and models (Mahoney 2008). According to this approach, 

deterministic causality is not linked to the ability of defining with total confidence that 

changes in value of one variable leads to variations of another but rather of specifying 

whether a given condition can be said to be necessary or sufficient for an outcome to occur 

when a specific case is under analysis (Collier et al. 2010).        

Against this background one might argue for an additional benefit of combining fsQCA with 

process-tracing methods, namely, their shared deterministic view to causality in the study of 

necessary and sufficient conditions for an outcome alongside their complementary approaches 

on the ways to assess it through either the cross-case observation of patterns of regularity 

(fsQCA) or the within-case understanding of processes framed as causal mechanisms (PT). 

 

6.3.1. Variants of process tracing 

Across their comprehensive book, Beach & Pedersen (2013) argue for the existence of three 

distinctive variants of process-tracing methods which can further be divided as either theory-

centric or case-specific process tracing. Theoretic-centric designs embrace the theory-testing 

and the theory-building variants of process tracing as they both share the ambition of 

generalizing the developed or tested theory beyond the single case under analysis. 

Complementarily, the second type is labeled case-centric, as it is aimed at deeply 

understanding the existing causal mechanism that links condition and outcome in a specific 

case of interest to the researcher.   

As just mentioned, theory-building process tracing is a subtype of theory-centric research 

design and could be defined as a strategy directed towards finding theoretically backed 
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explanations that may be extended to a wider group facing the same phenomenon (see Janis 

1983 apud Beach & Pedersen 2013). In a more specific manner, its adoption is a consequence 

of the researcher’s ambition to develop original explanations that encompass an empirically 

observed chain of causal mechanism in order to substantiate claims of causality linking given 

conditions to the outcome of interest. It is advisable to design theory-building process-tracing 

studies in case the researcher either (i) does not have a hypothesis of causal mechanism 

linking a condition and an outcome whose empirical correlation has been previously 

documented (‘X-Y-centric theory building’), or (ii) he has information only about the 

outcome and unknowns the reasons that led it to happen (‘Y-centric theory building’).   

A second theory-centric subtype of process-tracing strategy refers to the so labeled theory-

testing variant. Unlike the former, theory-testing endeavors are not aimed at building 

theoretical explanations for a phenomenon but at testing the pertinence of existing ones, 

instead (e.g. Owen 1994; Schultz 2001; Brast 2015; Ulriksen & Dadalauri 2016). In other 

words, the analytical purpose is to investigate whether the observed link between conditions-

outcome can be blamed to the occurrence of a theorized set of concatenated causes defined by 

means either of logical reasoning or of justified strong beliefs of the researcher.  

Similar to the theory-building variant, theory-testing process-tracing studies are also imbued 

with ambitions of generalizing claims about a given causal mechanism as the latter is 

conceived to exert a systematic impact in scenarios enjoying the same context. Furthermore, 

this type of design allows for two types of inferences: either towards specific parts of the 

theorized chain of causal mechanism or about the whole causal mechanism itself. Therefore, it 

should be the elected variant for a process-tracing analysis when the researcher is aware of a 

well-established theorized context linking condition and outcome that could base the framing 

of a potential causal mechanism, or that could even provide the researcher with it, to be 

further deductively tested though the implementation of PT.        

The last type of research design based on process-tracing methods is the explaining-outcome 

one. As its label suggests, this variant is quite different from the other two. It is neither aimed 

at testing or developing theories nor is it worried about generalization aspects of the findings. 

On the contrary, its emphasis lies in understanding a puzzling observation and so in providing 

for a “minimally sufficient explanation for why an outcome has been produced in a specific 

case” (Beach & Pedersen 2013: 169). It is, therefore, to be classified as a case-centric process-

tracing design and should be the researcher’s option when he realizes the existence of an 
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interesting or barely understood case that deserves proper elucidation (e.g. Goemans 2000; 

Brooks & Wohlforth 2001). 

When it comes to the possibility of nesting process-tracing in mixed-method designs the three 

variants are not likewise eligible. On the one hand, theory-centric PT highly benefits from a 

mixed approach as its emphasis is precisely on tracing a single generalizable mechanism. 

Hence, building the selection of cases for process-tracing on prior cross-case analyses as 

discussed in an earlier section of this dissertation can provide for good insights on the 

systematic causal elements assumed to exist in the relationship among a condition and an 

outcome. 

On the other hand, explaining-outcome process-tracing are not conceived as appropriate 

designs for mixed-method inquiries. Given its case-specific ambition to study nonsystematic 

causal elements that form the mechanism shaping the relation condition-outcome, concerns of 

generalization are not an issue for those scholars engaged in this sort of design. Furthermore, 

since the variant is precisely based upon the arbitrary selection of the case either because it is 

a puzzling one or because it is scientifically relevant to be studied for historical, social, or 

other reasons, it would sound nonsensical to use a cross-case frequentist or comparativist 

method to choose which case to investigate.  

Those features of the thee variants are displayed in Figure 16, which represents a synthesis of 

Beach & Pedersen (2013) discussion on the topic.    
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Figure 16 – Variants of process tracing 

Adapted from Beach & Pedersen (2013: 21, 160) 
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6.3.2. Bayesian inferential logic 

The logical reasoning behind process-tracing inference is closely linked to the Bayesian 

theorem. It consists of assessing probabilities for an outcome to occur based on contextual 

knowledge beforehand available and it was named after Thomas Bayes, an English statistician 

whose contributions are vital for the development of the field. 

In a summarized manner the Bayesian logic of subjective probability as applied across 

process-tracing inquiries is characterized by a mechanistic and deterministic ontological 

understanding of causality which allows for causal inferences about the presence/absence of 

causal mechanism to be made through the use of the Bayes’ theorem (Bennett 2008; Beach & 

Pedersen 2013). Furthermore, it turns to the use of evidence, here understood as the result of 

raw observations after critically assessed by the researcher, as the empirical material to allow 

for inferences to be made. Therefore, it represents in the context of process tracing a system 

of logics where within-case inferences about the existence of each part of a causal mechanism 

are possible from both a theory- and a case-centric perspective.    

The full Bayesian theorem as presented in the equation below aims at uncovering the 

probability that finding a given evidence helps to support the theorized hypothesis of interest 

to the researcher. For this purpose it turns to subjective choices of the researcher, what Beach 

& Pedersen (2013) warn that should not be considered a weakness when contrasted to the 

frequentist logic of inference but rather the opposite, instead. 

In this regard they advocate that subjective choices in the Bayesian logic are not as subjective 

as they may seem given their reliance on previous knowledge and studies on the topic of 

concern. In other words, they are empirically and theoretically backed subjective choices that 

take the form of “based on sources X, Y and Z, we have a relatively high level of prior 

confidence in theory A” (Beach & Pedersen 2013: 85). Moreover, in Bayesian logic such 

choices are made in a transparent manner and explicitly stated to the reader. 

On the other hand, they criticize that although claimed to be objective, the frequentist logic of 

inference is also surrounded by subjectivity which is faced by scholars when dealing, for 

instance, with the setting of significance levels, the selection of estimation methods, and the 

choice of the null hypothesis. In addition to that, this claim of objectivity would lead most of 

such choices to be made in a nontransparent and arbitrary way.             
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By means of explanation, the left side of the Bayes’ theorem          is labeled posterior 

probability, which indicates our confidence in the theorized hypothesis once evidence has 

been gathered. Apart from such ex post assessment, the formula incorporates our ex ante 

confidence in the theoretical validity, coined prior [     , which is estimated on the basis of 

previous empirical and theoretical knowledge and which precedes the collection of evidence 

on the topic.  

Also important to define is the likelihood ratio [
       

      
 , which consists of the relation of two 

probability scenarios: finding the predicted evidence if the theorized hypothesis is untrue 

          vis-à-vis observing it when the hypothesis is true         . 

For process-tracing purposes three terms of the Bayesian theorem are of special interest and 

should be better detailed: (i) the probability of evidence, (ii) the likelihood ratio relating 

hypotheses to evidence, and (iii) theoretical priors. 

The probability of observation of a given sort of evidence is important as its degree affects, 

ceteris paribus, our confidence in the validity of our hypothesis. In the equation below one 

might see that the more likely the evidence is to be found, lower will be its capacity to update 

our confidence in the theory. On the other hand, the less trivial it is considered to be, the more 

supportive it will be to that theorized part of the causal mechanism.  

 

       
           

    
 

 

The likelihood ratio previously explained is relevant for it does not focus upon the occurrence 

of the hypotheses but on that of the predicted evidence, instead. As presented in the third form 

of the Bayesian theorem below, the more we believe an evidence is linked to our hypothesis 

vis-à-vis the alternative one, the more supportive its occurrence will be to the causal 

mechanism theorized.     
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Lastly, the theoretical prior        is a fundamental piece for our ability in shaping strong tests 

for process-tracing purposes. Given the intention to confront posterior and prior, carefully 

estimating our a priori expectations is an essential task of the analysis. In this regard, Beach & 

Pedersen (2013) advocate for adopting a conservative approach while estimating priors, 

especially when the existing scientific knowledge significantly disagrees towards it. Besides, 

since it reveals the current status in the field, estimates of the prior should be kept in a clear 

and transparent manner.  

A very useful and interesting example is put forward by the authors when discussing the use 

of Bayesian logic to make inferences in process-tracing inquiries. Turning to the classic 

Sherlock Holmes’ story ‘Silver Blaze’ written by Sir Arthur Conan Doyle on the 

disappearance of a race horse, the scholars illustrate how the use of Bayes’ theorem can be put 

into practice in order to assess the gains in our confidence that a given hypothesis is true when 

confronted to gathered evidence. 

Throughout the story, Holmes’ hypothesis [h] is that the thief was an insider. Such explanation 

was considered unusual as, in the end of the day, one might believe that reasons for a stranger 

to break into a property in the middle of the night to steal something are higher than those of 

an insider. Consequently, for the sake of the investigation p(h) and p(~h), have been 

estimated as twenty and eighty percent, respectively. 

Additionally, after interrogating people who worked in the property by the time of the crime, 

Holmes gathered two relevant pieces of information. First, he was told that a dog lived in the 

stables and used to bark to every single stranger who approached the area. Second, no one 

noticed any sort of restlessness on the part of the dog that night. Hence, given the ‘no-bark 

evidence’, the probability of the thief to be an insider [p(e|h)] turned out to be considered very 

high whereas its alternative [p(e|~h)] to be low. Based on such contextual knowledge of the 

‘researcher Holmes’, those were set at ninety and ten percent, respectively.  

Under such circumstances, the Bayesian theorem provides the following output as posterior.   
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The comparison of the prior [p(h) = 20%] with the estimated posterior [              

reveals that after investigating the crime in a process-tracing fashion Holmes’ confidence in 

his hypothesis for this part of the causal mechanism was updated to a higher level. That meets 

Okasha’s understanding of the Bayesian principle of updating, also labeled 

‘conditionalization’, as “a rule specifying how a prior probability distribution should be 

updated to a posterior distribution in the light of new information” (Okasha 2013: 745). 

 

6.3.3. Empirical tests 

The feasibility of process-tracing studies is closely related to the researcher’s access to the 

existing parts forming the theorized mechanism and his ability to gather evidence on their 

presence or absence in the case under investigation. Nonetheless, those conditions are not 

sufficient to lead to analyses of high inferential power, which every researcher would 

appreciate having while claiming the existence of a potential causal mechanism. In this 

subsection of the work, we elaborate on the sources and types of evidences that are opportune 

for process-tracing studies as well as on the ways to develop strong empirical tests to support 

causal claims. 

 

6.3.3.1. Sources and types of evidence 

For process-tracing matters, four types of evidence are to be considered relevant: (i) pattern 

evidence, whose emphasis lies in statistical predictions, (ii) sequence evidence, which indicate 

a chronological occurrence of events, (iii) trace evidence, a strong evidence that when present 

automatically implies the confirmation of a part of the mechanism, and (iv) account evidence, 

which goes further in the analysis of the content of empirical materials. Accordingly, Beach & 

Pedersen (2013: 99) turn to the definition used in American evidence law to define relevant 

evidence as anything “having any tendency to make the existence of any fact that is of 

consequence to the determination of the action more probable or less probable than it would 

be without evidence”. It is important to differentiate them from ordinary observations, which 
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lack their evaluation through the lens of the researcher’s knowledge on the specific case. Only 

when combined with contextual knowledge process-tracing observations can, effectively, turn 

into evidence.   

Choosing which type of evidence to use in each part of the mechanism-testing is a crucial task 

to be carried out by the researcher in the design stage and that should be transparently 

explained to his audience in terms of the expected evidence to be found in order for the causal 

mechanism to be considered at place. 

Together with the type of evidence to be gathered, it is vital for the inquirer to have clear in 

mind the possible sources of information given his scientific aims. Accordingly, in the course 

of process-tracing endeavors multiple types of data may serve as informational sources for 

tracing causal mechanisms and their constitutive parts. Among those, five sources stand out 

from the others as the most pertinent ones used in such type of study: (i) interviews, mostly 

used as a means for providing with account evidence or sequence evidence, (ii) archival 

material, able to supply all the aforementioned types of PT evidence, (iii) memoirs, public 

speeches, and other forms of primary sources, opportune ones for gathering account evidence 

or sequence evidence, (iv) historical scholarship, also suitable as sources of account evidence 

and sequence evidence, and (v) newspapers, which in certain circumstances may provide with 

relevant pattern, sequence, as well as account evidence (Beach & Pedersen 2013). 

 

6.3.3.2. Strength of empirical tests  

A widespread approach to the strength of tests to be performed across process-tracing 

analyses is that of Van Evera (1997; Bennett 2008; Beach & Pedersen 2013), who suggested 

to assess the capacity of a test to increase the confidence in our inferences towards the 

mechanism and its parts according to two major dimensions. 

The first one is labeled uniqueness. Hence, unique conditions are those which are quite 

circumscribed to the theorized hypothesis and, therefore, enjoy a high power to confirm the 

mechanism if present. That does not imply, however, that a test based on a unique condition is 

able to disconfirm alternative hypotheses framed according to competing theories but only 

that it is robust enough to substantiate the theorized hypothesis despite the occasional 

pertinence of others. 
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In addition to that, a second existing dimension is coined certainty. As concerns certain 

conditions, those are claimed to reveal whether the evidence is possible to be absent even 

when the mechanism is present. In other words, tests strongly designed according to the 

certainty dimension are those focused upon trying to disconfirm the theorized mechanism.  

Under such circumstances, as the two dimensions may be plotted against each other, Van 

Evera (1997) suggests the existence of four quadrants making for types of tests in respect to 

their logical roots in unique and certain conditions. Those are explained below together with 

examples from criminal trials provided by Beach & Pedersen (2013) and complemented by 

us. 

The least revealing type of test that evidences may face has been labeled ‘straw-in-the-wind’ 

test. It is poor in offering both confirmatory and disconfirmatory power towards the 

mechanism as it is based upon neither unique nor certain conditions. In a criminal trial that 

would be the investigation of whether a suspect of murder knows how to properly shoot or 

not. Technically knowing how to shoot is not a requisite for killing someone with a gun, what 

does not allow for the disconfirmation of a suspicion, nor may any suspect able to fire a bullet 

be considered a convict due to his mere ability to handle weapons, what inhibits confirmatory 

claims. 

‘Hoop’ tests make for a more robust alternative as they enjoy high disconfirmatory power due 

to their reliance on certain conditions. In our criminal example, a ‘hoop’ test could involve the 

question of whether the suspect was in the city when the crime occurred or not. Although 

passing the test does not allow for the confirmation of the suspect as the murder, otherwise 

everyone in the city at the time could be blamed guilty, it does provide for useful information 

as those people who proved to be away from the city may be automatically crossed off from 

the list of suspects.          

A third type is the ‘smoking-gun’ test, which enjoys high uniqueness but lacks certainty. As 

its name suggest, holding a smoking gun beside a homicide victim is strong enough evidence 

for a person to be convicted of murder. Nonetheless, although desirable this sort of evidence 

is not a requirement in the investigation. In other words, not passing the ‘smoking-gun’ test is 

not sufficient to the suspect’s acquittal as it would be the case of failing a ‘hoop’ test. 

Lastly, the most robust type of test defined by Van Evera (1997) is the ‘doubly-decisive’ one, 

which is based in certain and unique conditions and, therefore, enjoys both confirmatory and 
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disconfirmatory power. Records of a surveillance camera installed in the crime scene could 

provide for simultaneously certain and unique evidence against a suspect. It is 

disconfirmatory because if the suspect has not been captured by the cameras he can certainly 

be considered innocent. At the same time, it reveals a unique condition as the person who was 

taped shooting the victim can be confirmed as the murderer. 

With all that said, when it comes to the decision of which type of test to choose, ‘straw-in-the-

wind’ tests are to be avoided whereas ‘doubly-decisive’ tests are clearly the most informative 

ones. Nonetheless, since tests based upon simultaneously unique and certain conditions are 

difficult to be framed in social sciences, Beach & Pedersen (2013) advocate for the use of 

other types. Under such circumstances, they stress that ‘hoop’ tests are superior to ‘smoking-

gun’ tests as the latter are weak in terms of increase in our inferential confidence once the test 

is not passed. Besides, the need for designing tests enjoying high degree of certainty to test 

each part of the causal mechanism and the possibility to concatenate multiple independent 

‘hoop’ tests to assess the theorized hypothesis increases the confidence in our claims and 

make of the ‘hoop’ test an appealing methodological choice. 

 

[…] No evidence confirms or disconfirms a theory with a hundred percent 

certitude: Confirmation is a matter of degree. When we develop strong tests for the 

presence/absence of parts of a hypothesized causal mechanism that can 

discriminate between predictions of evidence that confirmed h and the alternative 

hypothesis, and when the observations are quite accurate, we can use Bayesian 

logic to update our degree of confidence in whether a causal mechanism existed.  

(Beach & Pedersen 2013: 85)  

 

In Figure 17 the reader is provided with a brief summary of our argumentation on process-

tracing methods. 
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Figure 17 – Core features of process tracing 

 

Given the discussions of both theoretical and methodological natures carried out so far, we 

find ourselves now in a good position to move to the analytical work to be presented in the 

following sections of this dissertation. Prior to that, however, it is opportune to recapitulate 

that since our process-tracing endeavor will build on the results emerged from the preceding 

method only after the fsQCA is run we will be sufficiently well informed to decide on the 

mechanism and to select the case for our PT purposes. 

Nonetheless, we can so far make explicit our intention to run a single-case theory-centric PT 

and to confirm that our intended work will not be aimed at encompassing every single 

dimension of accountability performance in the system of criminal justice, as to be studied in 
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the fsQCA stage, but rather to further investigate only selected ones whose choice will be 

properly justified later.   

The current subsection of the dissertation was, therefore, intended to be a way to make the 

reader familiar with the method including its benefits and challenges to be tackled in a future 

stage of this work  

In the Figure 18 a basic structure of the causal mechanism to be studied is depicted. 

Metaphorically, it resembles more a draft than a ready-to-sell picture. That occurs because our 

mixed-method approach poses a barrier to further early commitments beyond our aim at 

studying a hypothetical gear connecting, on the one hand, a given accountability framework 

encompassing core institutions, internal and external overseers and, on the other hand, high 

levels of performance of the system.  

Such limitation should not be treated as a problem but as an expected feature of this sort of 

research design, instead. In this context, as soon as we have fsQCA results in hand we will be 

in a good condition to properly elaborate on the causal mechanism and its compounding parts 

as well as to decide on the standpoint towards performance to be investigated via process 

tracing.         

 

 

Figure 18 – Mechanism for accountability and performance of the systems
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7. ANALYSIS I: FUZZY-SET QCA 

 

7.1. DATA ON LATIN AMERICA 

7.1.1. Primary Data 

As informed earlier, an extensive part of our raw data was to be gathered by means of primary 

data collection. Hence, due to our aim at partly fulfilling an existing data gap on institutions 

operating within Latin American systems of criminal justice, as well as to put our 

multidimensional assessment framework into practice, such strategy was the chosen one 

throughout two main stages of our data collection activities. 

The first one refers to the appraisal of how much of formal independence the three core 

institutions (CI) of the systems enjoy. The idea behind it is that the more independent a given 

CI is, the more privileged will be its position to freely act as an accountability forum before 

which the other two are to be held accountable. Table 17, Table 18, and Table 19 display the 

results of such analysis which consisted of assessing criminal prosecution (PRO), legal 

assistance (ASS), and adjudicating institutions (ADJ) through the lenses of three hierarchical 

types of norms, namely, (i) national constitutions, (ii) organic laws, and (iii) internal rules of 

procedures. 

Since such norms enjoy legal values and they face procedural barriers to be amended, which 

are both dissimilar and they decrease from (i) to (iii), it seemed appropriate to us to assert also 

unequal values for the cases depending on the legal source which safeguards the formal 

institutional independence. By means of explanation, consider the cases of three neighboring 

countries in Central America – El Salvador, Guatemala, and Honduras – in respect to the 

minimal description of their respective institution of legal assistance across legal texts. 

On the one hand, the Salvadorian constituent assembly considered it relevant to enshrine in 

the 1983 Constitution the existence of the Procurador General de la República, whose role is 

described across the art. 194. On the other hand, the description of the Honduran Defensa 

Pública only occurred through the compendium of its internal rules of procedures: the 1994 

Reglamento del Programa para la Defensa Pública. 

The Guatemalan case, however, is midway between the former ones. Although the Instituto 

de la Defensa Pública Penal is not part of the highest-ranking norm in the country, its 
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description is also not circumscribed to internal rules of procedures either. The mention of it 

across art. 1 of the 1997 Ley del Servicio Público Penal suggests that even by acknowledging 

that the provider of legal assistance is formally described in the three countries, the relevance 

of the legal source used is different. Therefore, in the mentioned polities the criterion of 

minimal description has been satisfied but the scores have been set to 3 (El Salvador), 1 

(Honduras), and 2 (Guatemala), respectively, so that such qualitative nuances could be 

captured. The same procedure has been adopted for every assessment criteria in order to 

reveal not only whether they have been satisfied or not (score = 0) but also to qualitatively 

indicate the hierarchical status of the norm used for the fulfillment of a driver of formal 

independence.                  

Moreover, each CI was to be assessed according to three complementary layers, namely a 

macro-, a meso-, and a micro-level, which stand for clusters of the assessment criteria and 

define the structural contours of the institutions. 

The first layer refers to the macro-level, where the institution is analyzed in a holistic manner 

in terms of its formal independence concerning administrative, financial, and legal matters. 

The second one, labeled meso-level, provides for data on the institutional head by assessing 

the level of independence that such individual or collective actor has when some light is shed 

upon the selection criteria, conditions of service, and removal criteria. Lastly, in the micro-

level, the remaining professionals who perform a core function in the system of criminal 

justice have their formal degree of independence assessed also according to their selection 

criteria, conditions of service, and removal criteria. 

It deserves to be stressed that one score in the range [0-1] has been provided for each layer 

prior the calculation of the overall score of the institution for a given country. By doing so, we 

aim at avoiding that differences in terms of the number of criteria under scrutiny in the three 

levels, distort the overall result. In other words, given that in the micro-level we suggest the 

appraisal of eight criteria whereas in the meso- and in the macro-levels those are seven and 

five, respectively, the maximum absolute scores across the layers are also different and 

equivalent to 24, 21, and 15, context where every criteria was satisfied through their 

enshrinement in the national constitution (score = 3). Equations (1), (2), and (3) below details 

how the scores of each institution in its macro-, meso-, and micro-levels are to be calculated.  
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Where, 

k: assessment criteria in the level of analysis 

criterion: driver of formal independence under analysis 

source: highest value representing the presence of the criterion in the constitution (3), the 

organic law (2), internal rules of procedures (1) or even its absence in the legal norms (0) 

 

Furthermore, we opted for asserting different weights to the scores of the three levels. It 

seemed inappropriate to us to consider the overall independence level of an institution as the 

result of a homogenous impact of its condition in the macro-, the meso-, and the micro-levels. 

The rationale behind it lies in the assumption that the higher you go in the institutional 

hierarchy, the higher is supposed to be its influence in defining how independent the overall 

body is supposed to be. Hence, the macro-level was assigned a weight of three whereas the 

meso- and micro-level were assigned weights of two and one, respectively. 

The equation below indicates how the weighted arithmetic means displayed in the last line of 

Table 17, Table 18, and Table 19 was shaped in order for the overall scores of each core 

institution of system of criminal justice to be calculated:   
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Where: 

Institution: either PRO, ASS, or ADJ 

macro: independence score of the institution in the macro-level 

meso: independence score of the institution in the meso-level 

micro: independence score of the institution in the micro-level    

 

 



 

149 

 

Table 17 - Independence scores of public accusatory institutions 

Score Score Score Score Score Score Score Score Score Score Score Score Score Score Score

1. INSTITUTION (MACRO-LEVEL) 10 10 12 7 9 4 11 9 9 9 14 8 5 11 6

1.1 ADMINISTRATIVE MATTERS 4 5 6 2 3 0 5 3 4 4 6 3 2 5 2

1.1.1 Institutional location 2 2 3 0 0 0 2 0 2 2 3 0 0 2 0

1.1.2 Rules of procedures 2 3 3 2 3 2 3 3 2 2 3 3 2 3 2

1.2 FINANCIAL MATTERS 4 2 3 2 3 2 3 3 2 2 5 2 0 3 2

1.2.1 Budget allocation 2 2 3 2 3 2 3 3 2 2 2 2 0 3 2

1.2.2 Budget reductions 2 0 0 0 0 0 0 0 0 0 3 0 0 0 0

1.3 LEGAL MATTERS 2 3 3 3 3 2 3 3 3 3 3 3 3 3 2

1.3.1 Minimal description 2 3 3 3 3 2 3 3 3 3 3 3 3 3 2

2. INSTITUTIONAL HEAD (MESO-LEVEL) 15 16 18 19 15 13 8 17 18 14 20 20 11 14 13

2.1 SELECTION CRITERIA 4 6 6 6 6 2 3 5 6 6 6 6 3 5 3

2.1.1 Profile 2 3 3 3 3 2 3 3 3 3 3 3 3 3 0

2.1.2 Nomination proceedings 2 3 3 3 3 0 0 2 3 3 3 3 0 2 3

2.2 CONDITIONS OF SERVICE 7 8 9 8 6 7 5 8 8 6 8 9 8 6 10

2.2.1 Tenure 2 3 3 3 3 2 0 3 3 3 3 3 3 3 5

2.2.2 Financial security 2 2 3 2 2 2 2 2 0 2 3 2 3 2

2.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 0 3

2.3 REMOVAL CRITERIA 4 2 3 5 3 4 0 4 4 2 6 5 0 3 0

2.3.1 Motives 2 2 0 2 0 2 0 2 2 2 3 2 0 0 0

2.3.1 Disciplinary proceedings 2 0 3 3 3 2 0 2 2 0 3 3 0 3 0

3. PROFESSIONALS (MICRO-LEVEL) 17 17 22 17 11 15 16 18 17 11 18 10 16 13 15

3.1 SELECTION CRITERIA 4 4 6 6 2 4 4 4 4 4 4 0 2 5 2

3.1.1 Profile 2 2 3 3 0 2 2 2 2 2 2 0 0 2 2

3.1.2 Nomination proceedings 2 2 3 3 2 2 2 2 2 2 2 0 2 3 0

3.2 CONDITIONS OF SERVICE 9 9 12 7 9 7 10 10 9 3 10 10 10 6 9

3.2.1 Tenure 2 2 3 0 2 2 3 2 2 0 3 2 3 3 2

3.2.2 Financial security 2 2 3 2 2 0 2 2 2 0 2 3 2 3 2

3.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 0 3

3.2.4 Promotion 2 2 3 2 2 2 2 3 2 0 2 2 2 0 2

2.3 REMOVAL CRITERIA 4 4 4 4 0 4 2 4 4 4 4 0 4 2 4

2.3.1 Motives 2 2 2 2 0 2 2 2 2 2 2 0 2 0 2

2.3.1 Disciplinary proceedings 2 2 2 2 0 2 0 2 2 2 2 0 2 2 2

OVERALL CRIMINAL PROSECUTION SCORE 0.599 0.5110.909 0.654 0.452 0.679

SLV

0.689 0.705 0.838 0.653 0.614 0.444 0.605 0.695 0.704

GTM URYCOLARG BOL BRA CHL HND MEX PAN PERCRI DOM ECU
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Table 18 – Independence scores of public institutions for legal assistance 

Score Score Score Score Score Score Score Score Score Score Score Score Score Score Score

1. INSTITUTION (MACRO-LEVEL) 10 6 11 6 9 2 8 9 9 6 1 6 4 4 0

1.1 ADMINISTRATIVE MATTERS 4 2 5 2 3 0 3 3 4 2 0 2 2 2 0

1.1.1 Institutional location 2 0 2 0 0 0 0 0 2 0 0 0 0 0 0

1.1.2 Rules of procedures 2 2 3 2 3 0 3 3 2 2 0 2 2 2 0

1.2 FINANCIAL MATTERS 4 2 3 2 3 0 2 3 2 2 0 2 0 0 0

1.2.1 Budget allocation 2 2 3 2 3 0 2 3 2 2 0 2 0 0 0

1.2.2 Budget reductions 2 0 0 0 0 0 0 0 0 0 0 0 0 0 0

1.3 LEGAL MATTERS 2 2 3 2 3 2 3 3 3 2 1 2 2 2 0

1.3.1 Minimal description 2 2 3 2 3 2 3 3 3 2 1 2 2 2 0

2. INSTITUTIONAL HEAD (MESO-LEVEL) 15 9 12 7 8 5 15 17 18 13 5 12 3 3 6

2.1 SELECTION CRITERIA 4 2 4 2 3 2 4 5 6 4 2 2 0 0 0

2.1.1 Profile 2 2 2 2 0 2 2 3 3 2 1 2 0 0 0

2.1.2 Nomination proceedings 2 0 2 0 3 0 2 2 3 2 1 0 0 0 0

2.2 CONDITIONS OF SERVICE 7 7 8 5 5 3 7 8 8 5 3 8 3 3 5

2.2.1 Tenure 2 2 2 0 0 0 2 3 3 2 0 2 0 0 0

2.2.2 Financial security 2 2 3 2 2 0 2 2 2 0 0 3 0 0 2

2.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3

2.3 REMOVAL CRITERIA 4 0 0 0 0 0 4 4 4 4 0 2 0 0 1

2.3.1 Motives 2 0 0 0 0 0 2 2 2 2 0 2 0 0 1

2.3.1 Disciplinary proceedings 2 0 0 0 0 0 2 2 2 2 0 0 0 0 0

3. PROFESSIONALS (MICRO-LEVEL) 17 9 20 15 12 11 17 17 11 13 7 14 15 9 11

3.1 SELECTION CRITERIA 4 2 5 4 0 2 4 4 2 4 2 4 4 2 1

3.1.1 Profile 2 2 2 2 0 2 2 2 0 2 1 2 2 2 1

3.1.2 Nomination proceedings 2 0 3 2 0 0 2 2 2 2 1 2 2 0 0

3.2 CONDITIONS OF SERVICE 9 7 11 7 12 5 9 9 9 7 5 8 7 5 9

3.2.1 Tenure 2 2 3 0 3 0 2 2 2 2 1 2 2 2 3

3.2.2 Financial security 2 2 3 2 3 2 2 2 2 2 1 3 2 0 2

3.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3

3.2.4 Promotion 2 0 2 2 3 0 2 2 2 0 0 0 0 0 1

2.3 REMOVAL CRITERIA 4 0 4 4 0 4 4 4 0 2 0 2 4 2 1

2.3.1 Motives 2 0 2 2 0 2 2 2 0 2 0 2 2 2 1

2.3.1 Disciplinary proceedings 2 0 2 2 0 2 2 2 0 0 0 0 2 0 0

OVERALL LEGAL ASSISTANCE SCORE

GTM

0.1720.161 0.488 0.285 0.243

URYHND MEX PAN PER

0.497

COLARG BOL BRA CHL CRI DOM ECU SLV

0.623 0.688 0.6620.689 0.405 0.696 0.415 0.2220.510  
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Table 19 – Independence scores of adjudication institutions 

Scores Scores Scores Scores Scores Scores Scores Scores Scores Scores Scores Scores Scores Scores Scores

1. INSTITUTION (MACRO-LEVEL) 9 11 12 7 12 11 12 12 14 14 15 10 14 10 10

1.1 ADMINISTRATIVE MATTERS 3 5 6 2 6 6 6 6 5 5 6 4 5 5 4

1.1.1 Institutional location 0 3 3 2 3 3 3 3 3 3 3 2 3 3 2

1.1.2 Rules of procedures 3 2 3 0 3 3 3 3 2 2 3 2 2 2 2

1.2 FINANCIAL MATTERS 3 3 3 2 3 2 3 3 6 6 6 3 6 2 3

1.2.1 Budget allocation 3 3 3 2 3 2 3 3 3 3 3 3 3 2 3

1.2.2 Budget reductions 0 0 0 0 0 0 0 0 3 3 3 0 3 0 0

1.3 LEGAL MATTERS 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3

1.3.1 Minimal description 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3

2. INSTITUTIONAL HEAD (MESO-LEVEL) 21 14 19 17 18 12 19 18 18 15 20 19 15 8 15

2.1 SELECTION CRITERIA 6 6 6 5 5 3 6 6 6 6 6 6 6 3 6

2.1.1 Profile 3 3 3 2 3 3 3 3 3 3 3 3 3 3 3

2.1.2 Nomination proceedings 3 3 3 3 2 0 3 3 3 3 3 3 3 0 3

2.2 CONDITIONS OF SERVICE 9 8 9 6 8 6 9 8 9 9 8 9 9 2 9

2.2.1 Tenure 3 3 3 3 2 3 3 3 3 3 3 3 3 0 3

2.2.2 Financial security 3 2 3 0 3 0 3 2 3 3 2 3 3 2 3

2.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 0 3

2.3 REMOVAL CRITERIA 6 0 4 6 5 3 4 4 3 0 6 4 0 3 0

2.3.1 Motives 3 0 2 3 2 0 2 2 0 0 3 2 0 0 0

2.3.1 Disciplinary proceedings 3 0 2 3 3 3 2 2 3 0 3 2 0 3 0

3. PROFESSIONALS (MICRO-LEVEL) 17 15 23 17 15 7 19 20 15 19 15 19 18 12 16

3.1 SELECTION CRITERIA 5 4 6 4 4 0 6 5 6 6 4 4 4 3 6

3.1.1 Profile 2 2 3 2 2 0 3 2 3 3 2 2 2 0 3

3.1.2 Nomination proceedings 3 2 3 2 2 0 3 3 3 3 2 2 2 3 3

3.2 CONDITIONS OF SERVICE 9 7 12 7 9 3 9 11 9 9 7 11 10 6 8

3.2.1 Tenure 3 2 3 2 2 0 3 3 3 3 2 3 3 3 3

3.2.2 Financial security 3 2 3 0 2 0 3 2 3 0 2 3 2 3 0

3.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 0 3

3.2.4 Promotion 0 0 3 2 2 0 0 3 0 3 0 2 2 0 2

2.3 REMOVAL CRITERIA 3 4 5 6 2 4 4 4 0 4 4 4 4 3 2

2.3.1 Motives 3 2 2 3 2 2 2 2 0 2 2 2 2 0 2

2.3.1 Disciplinary proceedings 0 2 3 3 0 2 2 2 0 2 2 2 2 3 0

OVERALL ADJUDICATION SCORE

PAN PER URYHND MEXDOM ECU SLV GTMARG BOL BRA CHL COL CRI

0.751 0.693 0.861 0.621 0.790 0.606 0.834 0.825 0.857 0.837 0.6830.922 0.767 0.830 0.544  
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Once data on the degree of formal independence of PRO, ASS, and ADJ has been gathered, 

the next step of the data collection was the calculation of the overall CI score, in other words, 

the calculation of our measure of homogeneity in the independence level of core institutions 

throughout the system of criminal justice. Table 20 provides the reader with data on that.  

In terms of the table’s organization Latin American countries under study are assessed 

according to three major categories: (i) the individual scores of the three core institutions of 

systems of justice, (ii) the comparative gaps of systems when core institutions are analyzed in 

a pairwise fashion, (iii) the total gap of institutional independence in the system of criminal 

justice. 

The first category, introduced in columns two, three, and four, mirrors how independent 

public national institutions concerned with the criminal prosecution, the legal assistance, and 

the adjudication of cases brought before courts are. Such perspective focuses upon the 

analysis of institutions in an isolated way and it is precisely the one explained in details across 

the previous pages.   

A second preliminary step to the calculation of the CI measure refers to the measurement of 

the comparative gaps between the independence scores of the three core institutions. 

Accordingly, three complementary measures have been provided where each of them stands 

for the absolute difference of independence scores calculated through paired-analyses PRO, 

ASS, and ADJ. The equations below mathematically display how those gaps are to be 

measured. 

 

                   ;                      ;                   

 

Where: 

GAP: absolute difference in scores between two institutions 

PRO: independence score of the public institution concerned with the criminal prosecution  

ASS: independence score of the public institution concerned with the legal assistance 

ADJ: independence score of the public institution concerned with the adjudication 

 



153 

 

Lastly, once institutions have been individually appraised as well as the comparative gaps 

have been measured, the CI indicator may be calculated. As discussed in an earlier section of 

this dissertation, it provides for a holistic assessment of the system of criminal justice, which 

is obtained by summing the three resulting gaps of the previous paired-analysis. The idea is to 

provide for data mirroring how formally balanced the level of independence of core 

institutions in a given country is. Hence, the lower the CI score, which means the lower the 

total gap, the more balanced the formal independence degree of institutions entitled of the 

criminal prosecution, the legal assistance, and the adjudication in a given polity is expected to 

be.             

 

         

 

   

 

 

Once such principles have been applied the resulting Table 20 reveals some patterns that are 

worth mentioning. Firstly, by comparing the mean individual scores of the three core 

institutions we observe that those public institutions concerned with the adjudication are the 

most formally independent ones, with a mean value equals to 0.761. Complementarily, 

institutions of criminal prosecution are the second most independent ones (mean of 0.650) 

whereas those entitled to perform activities of legal assistance are the least independent ones 

(mean of 0.451). 

These findings go in the very same direction as the pattern discussed earlier in terms of the 

constitutional origins of the institutions under analysis. In this respect, judiciaries show a 

much older debut in the constitutional text than the other two institutions. Moreover, 

institutions of legal assistance are also the least present ones inside constitutions. This 

comparison points, therefore, to a pattern of old and more independent institutions, on the one 

hand, and new and less independent institutions, on the other hand.         

Secondly, when institutions are to be analyzed across countries, we observe that judiciaries 

not only tend to be more independent but they also represent the most homogeneous 

institution in respect to the range between the most and the least formally independent 

judiciary in the region (range equals to 0.378). In a similar vein, institutions of criminal 
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prosecution shows intermediate results (range of 0.465) whereas those concerned with the 

legal assistance are the most heterogeneous ones (range of 0.535). 

Given such findings, it is no surprise that the comparative gaps measured in the paired 

analyses reach its mean peak when institutions of legal defense are confronted with national 

judiciaries and that it is the biggest contributor to the mean total gap, responding for nearly 

the half of the mean total imbalance (0.311 out of 0.648). It is worth highlighting the big 

variation of the CI score as introduced in the last column of the table. This condition denotes 

the inexistence of a region-wide pattern of systemic balance of formal independence, given 

the occurrence of highly balanced systems such as the Argentinean on (total gap of 0.124) 

alongside imbalanced ones as Honduras (1.521).       
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Table 20 – Institutional scores, comparative gaps, and CI scores 

TOTAL GAP

Criminal 

Prosecution

(PRO) 

Legal

Assistance

(ASS)     

Adjudication

(ADJ) 
|PRO - ASS| |PRO - ADJ| |ASS - ADJ| CI

ARG 0.689 0.689 0.751 0.000 0.062 0.062 0.124

BOL 0.705 0.405 0.693 0.300 0.012 0.288 0.600

BRA 0.838 0.696 0.861 0.142 0.023 0.165 0.331

CHL 0.653 0.415 0.621 0.238 0.032 0.206 0.475

COL 0.614 0.510 0.790 0.104 0.175 0.280 0.559

CRI 0.444 0.222 0.606 0.221 0.162 0.383 0.767

DOM 0.605 0.623 0.834 0.018 0.229 0.211 0.458

ECU 0.695 0.688 0.825 0.007 0.130 0.137 0.273

SLV 0.704 0.662 0.857 0.042 0.153 0.194 0.389

GTM 0.599 0.497 0.837 0.102 0.238 0.340 0.680

HND 0.909 0.161 0.922 0.748 0.013 0.760 1.521

MEX 0.654 0.488 0.767 0.166 0.113 0.279 0.558

PAN 0.452 0.285 0.830 0.167 0.377 0.545 1.089

PER 0.679 0.243 0.544 0.436 0.136 0.300 0.871

URY 0.511 0.172 0.683 0.339 0.172 0.511 1.022

INSTITUTIONAL SCORES COMPARATIVE GAPS

Country

 

Notes. The comparative gaps display the absolute difference between the independence scores of the core institutions by means of three complementary paired-analyses.
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A second layer of accountability networks in the scope of this dissertation is that 

encompassing the three core institutions of the system of criminal justice and their respective 

internal bodies entitled to exert an oversight role over their parent institution. In this regard, 

we adopted similar analytical framework to assess how independent the internal overseers are 

from the overseen actor as the one used to assess the independence degree of core institutions. 

Accordingly, the first step in the calculation of the systemic indicator IO is the assessment of 

the individual formal independence of public national institutions which are legally entitled to 

act as accountability forums over their parent institutions performing criminal prosecution, 

legal assistance, and adjudication roles. Such forums have been respectively labeled AFPRO, 

AFASS, and AFADJ. 

Concerning their formal independence, AFPRO, AFASS, and AFADJ have been measured 

according to two complementary institutional dimensions, each of them presenting a score 

within the [0-1] range. It is important to mention that unlike the procedure adopted to assess 

the core institutions of the system, we opted for the non-inclusion of the micro-level into the 

analysis. The rationale behind it lies in the fact that internal accountability forums are bodies 

which are commonly circumscribed to a high level within the institutional hierarchy and 

which are formed by a limited number of top-rank employees. Therefore, it seemed 

appropriate to leave the micro-level out of our measurement. 

The remaining two analytical layers have been appraised in the very same fashion as we did 

with regards the CI as well as they enjoy the same substantive meaning. In other words, the 

first one refers to the institutional macro-level, where the institution is analyzed in a holistic 

manner in terms of its formal independence concerning administrative, financial, and legal 

matters whereas the second one, labeled meso-level, provides for data on the institution head 

by assessing the level of independence that such individual or collective actor has when some 

light is shed upon its selection criteria, condition of service, and removal criteria. 
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Where, 

k: assessment criteria in the level of analysis 

criterion: driver of formal independence under analysis 

source: highest value representing the presence of the criterion in the constitution (3), the 

organic law (2), internal rules of procedures (1) or even its absence in the legal norms (0) 

 

In addition to that, weights have also been asserted to the macro and meso scores in order to 

differentiate their impact on the overall formal independence level of the institution. The 

equation below introduces the weighted arithmetic used for the calculation of the scores of 

each internal accountability investigated.   

  

     
              

 
 

 

Where: 

AF: internal accountability forum AFPRO, AFASS, or AFADJ 

macro: independence score of the institution in the macro-level 

meso: independence score of the institution in the meso-level 
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Table 21 – Independence scores of Latin American AFPROs 

Score Score Score Score Score Score Score Score Score Score Score Score Score Score Score

1. INSTITUTION (MACRO-LEVEL) 3 2 7 1 8 4 8 8 2 2 1 2 6 8 2

1.1 ADMINISTRATIVE MATTERS 0 0 3 0 2 0 2 2 0 0 0 0 2 5 0

1.1.1 Institutional location 0 0 0 0 0 0 0 0 0 0 0 0 0 3 0

1.1.2 Rules of procedures 0 0 3 0 2 0 2 2 0 0 0 0 2 2 0

1.2 FINANCIAL MATTERS 1 0 1 0 3 2 3 3 0 0 0 0 2 0 0

1.2.1 Budget allocation 1 0 1 0 3 2 3 3 0 0 0 0 2 0 0

1.2.2 Budget reductions 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

1.3 LEGAL MATTERS 2 2 3 1 3 2 3 3 2 2 1 2 2 3 2

1.3.1 Minimal description 2 2 3 1 3 2 3 3 2 2 1 2 2 3 2

2. INSTITUTIONAL HEAD (MESO-LEVEL) 13 10 19 7 12 15 12 21 11 11 9 12 7 17 16

2.1 SELECTION CRITERIA 4 4 6 2 6 4 4 6 4 4 2 4 2 6 5

2.1.1 Profile 2 2 3 2 3 2 2 3 2 2 1 2 2 3 2

2.1.2 Nomination proceedings 2 2 3 0 3 2 2 3 2 2 1 2 0 3 3

2.2 CONDITIONS OF SERVICE 6 5 7 5 6 7 8 9 5 3 5 6 5 6 7

2.2.1 Tenure 2 2 3 0 3 2 2 3 0 0 1 0 0 3 2

2.2.2 Financial security 1 0 1 2 - 2 3 3 2 0 1 3 2 3 2

2.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 0 3

2.3 REMOVAL CRITERIA 3 1 6 0 0 4 0 6 2 4 2 2 0 5 4

2.3.1 Motives 2 1 3 0 0 2 0 3 2 2 1 0 0 2 2

2.3.1 Disciplinary proceedings 1 0 3 0 0 2 0 3 0 2 1 2 0 3 2

3. PROFESSIONALS (MICRO-LEVEL) 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.1 SELECTION CRITERIA 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.1.1 Profile N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.1.2 Nomination proceedings N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2 CONDITIONS OF SERVICE 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.2.1 Tenure N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.2 Financial security N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.3 Freedom of association and expression N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.4 Promotion N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

2.3 REMOVAL CRITERIA 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

2.3.1 Motives N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

2.3.1 Disciplinary proceedings N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

OVERALL AFPRO SCORE 0.290 0.3850.211 0.309 0.373 0.644

SLV

0.368 0.270 0.642 0.173 0.549 0.446 0.549 0.720 0.290

GTM URYCOLARG BOL BRA CHL HND MEX PAN PERCRI DOM ECU

 
Note. AFPRO stands for accountability forum over public institutions of criminal prosecution.  
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Table 22 – Independence scores of Latin American AFASSs 

Score Score Score Score Score Score Score Score Score Score Score Score Score Score Score

1. INSTITUTION (MACRO-LEVEL) 3 2 4 4 2 4 2 8 4 4 1 9 6 2 8

1.1 ADMINISTRATIVE MATTERS 0 0 2 0 0 0 0 2 0 2 0 3 2 0 2

1.1.1 Institutional location 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

1.1.2 Rules of procedures 0 0 2 0 0 0 0 2 0 2 0 3 2 0 2

1.2 FINANCIAL MATTERS 1 0 0 2 0 2 0 3 2 0 0 3 2 0 3

1.2.1 Budget allocation 1 0 0 2 0 2 0 3 2 0 0 3 2 0 3

1.2.2 Budget reductions 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

1.3 LEGAL MATTERS 2 2 2 2 2 2 2 3 2 2 1 3 2 2 3

1.3.1 Minimal description 2 2 2 2 2 2 2 3 2 2 1 3 2 2 3

2. INSTITUTIONAL HEAD (MESO-LEVEL) 13 9 16 13 9 15 10 21 9 6 7 21 7 11 15

2.1 SELECTION CRITERIA 4 2 4 4 2 4 2 6 2 0 2 6 2 4 6

2.1.1 Profile 2 2 2 2 2 2 1 3 0 0 1 3 2 2 3

2.1.2 Nomination proceedings 2 0 2 2 0 2 1 3 2 0 1 3 0 2 3

2.2 CONDITIONS OF SERVICE 6 7 8 5 3 7 4 9 7 6 3 9 5 3 9

2.2.1 Tenure 2 2 2 2 0 2 1 3 2 2 0 3 0 0 3

2.2.2 Financial security 1 2 3 0 0 2 0 3 2 1 0 3 2 0 3

2.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3

2.3 REMOVAL CRITERIA 3 0 4 4 4 4 4 6 0 0 2 6 0 4 0

2.3.1 Motives 2 0 2 2 2 2 2 3 0 0 1 3 0 2 0

2.3.1 Disciplinary proceedings 1 0 2 2 2 2 2 3 0 0 1 3 0 2 0

3. PROFESSIONALS (MICRO-LEVEL) 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.1 SELECTION CRITERIA 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.1.1 Profile N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.1.2 Nomination proceedings N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2 CONDITIONS OF SERVICE 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.2.1 Tenure N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.2 Financial security N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.3 Freedom of association and expression N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.4 Promotion N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

2.3 REMOVAL CRITERIA 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

2.3.1 Motives N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

2.3.1 Disciplinary proceedings N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

GTM URYCOLARG BOL BRA CHL HND MEX PAN PERCRI DOM ECU ESV

 
Note. AFASS stands for accountability forum over public institutions of legal assistance.  
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Table 23 – Independence scores of Latin American AFADJs 

Score Score Score Score Score Score Score Score Score Score Score Score Score Score Score

1. INSTITUTION (MACRO-LEVEL) 9 4 7 2 8 4 8 8 9 4 1 9 6 8 8

1.1 ADMINISTRATIVE MATTERS 3 0 3 0 2 0 2 2 5 2 0 3 2 5 2

1.1.1 Institutional location 0 0 0 0 0 0 0 0 3 0 0 0 0 3 0

1.1.2 Rules of procedures 3 0 3 0 2 0 2 2 2 2 0 3 2 2 2

1.2 FINANCIAL MATTERS 3 2 1 0 3 2 3 3 2 0 0 3 2 0 3

1.2.1 Budget allocation 3 2 1 0 3 2 3 3 2 0 0 3 2 0 3

1.2.2 Budget reductions 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

1.3 LEGAL MATTERS 3 2 3 2 3 2 3 3 2 2 1 3 2 3 3

1.3.1 Minimal description 3 2 3 2 3 2 3 3 2 2 1 3 2 3 3

2. INSTITUTIONAL HEAD (MESO-LEVEL) 16 11 19 14 12 15 15 21 17 13 7 21 7 17 15

2.1 SELECTION CRITERIA 4 4 6 5 6 4 6 6 5 4 2 6 2 6 6

2.1.1 Profile 2 2 3 2 3 2 3 3 2 2 1 3 2 3 3

2.1.2 Nomination proceedings 2 2 3 3 3 2 3 3 3 2 1 3 0 3 3

2.2 CONDITIONS OF SERVICE 8 7 7 5 6 7 9 9 7 5 3 9 5 6 9

2.2.1 Tenure 2 2 3 2 3 2 3 3 2 2 0 3 0 3 3

2.2.2 Financial security 3 2 1 0 - 2 3 3 2 0 0 3 2 3 3

2.2.3 Freedom of association and expression 3 3 3 3 3 3 3 3 3 3 3 3 3 0 3

2.3 REMOVAL CRITERIA 4 0 6 4 0 4 0 6 5 4 2 6 0 5 0

2.3.1 Motives 2 0 3 2 0 2 0 3 2 2 1 3 0 2 0

2.3.1 Disciplinary proceedings 2 0 3 2 0 2 0 3 3 2 1 3 0 3 0

3. PROFESSIONALS (MICRO-LEVEL) 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.1 SELECTION CRITERIA 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.1.1 Profile N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.1.2 Nomination proceedings N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2 CONDITIONS OF SERVICE 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

3.2.1 Tenure N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.2 Financial security N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.3 Freedom of association and expression N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

3.2.4 Promotion N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

2.3 REMOVAL CRITERIA 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0

2.3.1 Motives N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

2.3.1 Disciplinary proceedings N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A. N.A.

OVERALL AFADJ SCORE

GTM URYCOLARG BOL BRA CHL HND MEX PAN PERCRI DOM ECU SLV

0.665 0.370 0.642 0.347 0.549 0.446 0.606 0.720 0.684 0.408 0.6060.173 0.760 0.373 0.644  
Note. AFADJ stands for accountability forum over public institutions of adjudication.  
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Once primary data has been gathered on the core institutions (PRO, ASS, and ADJ) as well as 

on the internal accountability forums (AFPRO, AFASS, and AFADJ) of the systems of 

criminal justice in Latin America, the subsequent IO score may be calculated.  

Structurally similar to Table 20, concerning the CI score, Table 24 displays the measures 

obtained for the Latin American internal overseers under scrutiny according to three major 

categories: (i) the individual scores of the internal forums of accountability, (ii) the 

comparative gaps of systems when the independence of the accountability forum and its 

parent institution is confronted one against the other, (iii) the total systemic gap of 

institutional independence between internal forums of accountability and the actors which are 

to be held account. 

Given that the calculus of individual scores has been already explained, a second preliminary 

step which refers to the measurement of the comparative gaps between the independence 

scores of the internal accountability forums and that of the core institutional which they hold 

accountable may be carried out. Accordingly, three complementary measures have been 

provided where each of them mirrors the absolute difference of independence scores 

calculated by means of paired-analyses involving the forums and actors in accountability 

networks. The equations below mathematically display how those gaps are to be measured. 

 

                     ;                        ;                     

 

Where: 

GAP: absolute difference in scores between two institutions 

PRO: independence score of the public institution concerned with the criminal prosecution  

AFPRO: independence score of the internal overseer of PRO  

ASS: independence score of the public institution concerned with the legal assistance 

AFASS: independence score of the internal overseer of ASS  

ADJ: independence score of the public institution concerned with the adjudication 

AFADJ: independence score of the internal overseer of ADJ  
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Lastly, once the internal accountability forums have been individually appraised as well as the 

comparative gaps have been measured, the IO can be obtained. As discussed in an earlier 

section of this dissertation, it provides for a holistic assessment of the system’s accountability 

status in the internal level, which is obtained by summing the three resulting gaps of the 

paired-analyses. The idea is to provide for data mirroring how formally balanced the systemic 

degree of independence involving internal accountability forums in a given country is. Hence, 

the lower the IO score, which means the lower the total gap, the more balanced the formal 

independence degree of institutions entitled to exert internal accountability functions over 

criminal prosecution, legal assistance, and adjudication institutions in a given polity is 

expected to be.             

 

         

 

   

 

 

Across Table 24 the results of the three steps of measurement suggested by us are displayed. 

In this regard it is worth mentioning that no functional dimension of analysis, namely, the 

criminal prosecution, the legal assistance, and the adjudication, stands out for showing a 

notably higher or lower degree of independence of its internal accountability forum vis-à-vis 

the others. Nonetheless, similar to what has been observed in respect to the core institutions, 

the adjudication function is again the most formally independent also when its internal 

accountability forum (AFADJ) is to be appraised (mean score of 0.533). Besides, on par with 

the analysis in the scope of CI, the legal assistance showed the weakest mean result among the 

three functional dimensions (mean score of 0.399), whereas the accountability forum over the 

criminal prosecution (AFPRO) ranked second (mean score of 0.414). 

Secondly, when the relation accountability forum-actor is to be analyzed across-countries, we 

observe the relation AFASS-ASS represents the most homogeneous one in respect to the 

range between the maximum and the minimum gap of formal independence in the region 

(range equals to 0.426). In a similar vein, the criminal prosecution shows intermediate results 

(range of 0.696) whereas such relation in the sphere of the adjudication function is the most 

heterogeneous ones (range of 0.741). 
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Nevertheless, it deserves to be highlighted that since the mean gaps forum-actor do not 

substantially differ across the three core functions of the system of criminal justice (range 

from 0.199 to 0.242), their individual contribution to IO score is highly similar.   

Lastly, in accordance to the observed scenario of the CI score, the last column of Table 24 

also reveals a great variation of IO scores across Latin America, which span from the highly 

balanced Ecuadorian system (0.162) to the highly imbalanced Honduran context (1.458) in 

their relation forum-actor of internal accountability networks.       
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Table 24 - Individual scores, comparative gaps, and IO scores 

TOTAL GAP

AFPRO AFASS AFADJ |AFPRO - PRO| |AFASS - ASS| |AFADJ - ADJ| IO

ARG 0.368 0.368 0.665 0.411 0.411 0.087 0.909

BOL 0.270 0.290 0.370 0.435 0.154 0.324 0.912

BRA 0.642 0.465 0.642 0.197 0.231 0.219 0.647

CHL 0.173 0.408 0.347 0.480 0.008 0.275 0.762

COL 0.549 0.251 0.549 0.066 0.259 0.241 0.566

CRI 0.446 0.446 0.446 0.002 0.223 0.160 0.385

DOM 0.549 0.270 0.606 0.056 0.352 0.228 0.636

ECU 0.720 0.720 0.720 0.025 0.032 0.105 0.162

SLV 0.290 0.331 0.684 0.414 0.331 0.173 0.918

GTM 0.290 0.274 0.408 0.309 0.222 0.429 0.961

HND 0.211 0.173 0.173 0.698 0.012 0.748 1.458

MEX 0.309 0.760 0.760 0.345 0.272 0.007 0.624

PAN 0.373 0.373 0.373 0.079 0.088 0.456 0.624

PER 0.644 0.290 0.644 0.035 0.046 0.100 0.182

URY 0.385 0.606 0.606 0.126 0.434 0.077 0.637

SCORES OF ACCOUNTABILITY FORUMS (AF) COMPARATIVE GAPS

Country

 

Notes. The comparative gaps display the absolute difference between the independence scores of core institutions and their respective accountability forum by means of 

three complementary paired-analyses. 
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7.1.2. Secondary Data 

Besides the collection of primary data we also turned to secondary data to gather relevant 

indicators for our future analysis. In terms of its content, it covers both indicators on external 

overseers (EO) as well as on performance of the system of criminal justice, which have been 

created through the combination of measures made publicly available by the World Justice 

Project and its Rule of Law Index (RoLI). In order for the results to mirror the current status 

of EO and the systemic performance in the region but also for them to be sensitive to the 

changes in recent years, we used the last four editions of the aforementioned index, which 

encompass the years of 2019, 2017-2018, 2016, and 2015. Accordingly, given our focus upon 

the current status we opted for asserting different weights to data depending on the year when 

the reports have been launched. Hence, the oldest the report, the lowest will be its impact over 

the final scores. 

Concerning, specifically the measurement of the robustness of the media and the civil society, 

which represent external forums of accountability over the system of criminal justice (EO), 

the indicator is the result of the adoption of RoLI data on rights to civic participation. In 

contrast to the measures of performance, its use required neither a refinement by aggregating 

other indicators nor the exclusion of unsuitable components for the aims of this research. 

As explained in an earlier section of this dissertation, this specific RoLI measure embodies 

mechanisms in a society for people to participate into public life and express their views 

towards the public sphere. Freedom of opinion and expression, freedom of the media, 

freedom of civil and political organization, freedom of assembly and association, and civic 

engagement and right to petition are the underlying variables for operationalizing the concept. 

Under this construct lies the idea that the more vibrant the civic society is, the more likely it is 

to act as a watchdog and to fight for an improved performance of the system of justice. 

Given the four-year track that we explained, the EO indicator is to be calculated according to 

the following equation: 
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Complementarily, Table 25 presents the four-year data as well the overall EO scores for each 

Latin American country under study. 

     

Table 25 - EO scores 

Score Score Score Score Score Score Score Score Score Score Score Score Score Score Score

2019 0.686 0.463 0.572 0.699 0.563 0.777 0.574 0.508 0.493 0.578 0.461 0.549 0.639 0.627 0.759

2017-

2018
0.735 0.475 0.574 0.679 0.585 0.783 0.561 0.489 0.512 0.571 0.470 0.544 0.633 0.676 0.788

2016 0.699 0.501 0.641 0.757 0.598 0.787 0.560 0.459 0.546 0.575 0.524 0.531 0.667 0.662 0.799

2015 0.624 0.511 0.618 0.735 0.582 0.761 0.621 0.456 0.569 0.586 0.544 0.561 0.630 0.648 0.776

EO

SCORE

MEXARG BOL BRA CHL ESV GTM HNDCOL

0.4850.697 0.479 0.591 0.708 0.578 0.777

PAN PER

0.779 0.572 0.487 0.517 0.576 0.545 0.642 0.651

URYCRI DOM ECU

 

 

Data on the three perspectives on performance of the system of criminal justice – DP, CP, and 

LP – is introduced across Table 26. Like the procedure adopted to obtain the EO score, we 

opted for asserting difference weights to data depending on the year when the reports have 

been launched. Nonetheless, unlike the consolidated data used for the measurement of the EO 

score, we had to combine different variables introduced across the Rule of Law Index so that 

DP, CP, and LP could trustworthily mirror our constructs of interest. The equation below 

summarizes how the weights have been employed so that the scores of each of adopted 

variable – or subdimension – of our outcomes of interest could be calculated.    

 

              
                                 

  
 

Where: 

y: any constituent partial dimension of the outcomes DP, CP, or LP.  

t; t-1; t-2; t-3: data on the subcategory under analysis for the years 2019, 2017-2018, 2016, and 

2015, respectively. 
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Consequently, the three standpoints on performance of the system of criminal justice have 

been measured by means of the geometric mean of their respective dimensions. Such strategy 

has been adopted in order to avoid that bad performance in one subdimension could be 

heavily compensated by outstanding results in another. In this context, the resulting score for 

the democratic perspective (DP) would encompass the results for the criteria ‘laws and 

judicial decisions’ (L&D) as well as ‘information requests’ (INR). In a similar fashion, the 

constitutional perspective on performance (CP) would gather data on ‘impartiality’ (IMP), 

‘procedures and basic rights’ (P&R), ‘corruption’ (COR), and ‘political influence’ (POI). 

Lastly, the learning perspective (LP) would be revealed through the combination of its three 

subdimensions, that is, ‘criminal investigative system’ (CIS), ‘criminal adjudication system’ 

(CAS), and ‘correctional system’ (COS).    

 

           
 

   ;                      
 

   ;                  
 

 

 

 

Lastly, in the final part of Table 26 the scores of the fourth outcome of interest in the scope of 

this dissertation – the overall performance of the system of criminal justice (OP) – are 

introduced. They consist in the combination of the three complementary perspectives into a 

single overarching measure which is obtained by means of the geometric mean between DP, 

CP, and LP.       
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Table 26 – Performance 

DP CP LP

ARG 0.637 0.518 0.575 0.549 0.589 0.487 0.416 0.506 0.267 0.401 0.346 0.333 0.459

BOL 0.325 0.412 0.366 0.289 0.363 0.222 0.126 0.232 0.221 0.147 0.170 0.177 0.247

BRA 0.689 0.605 0.646 0.199 0.370 0.554 0.633 0.401 0.302 0.323 0.183 0.261 0.407

CHL 0.645 0.723 0.683 0.561 0.635 0.699 0.769 0.662 0.382 0.599 0.313 0.415 0.573

COL 0.646 0.607 0.626 0.327 0.415 0.398 0.442 0.393 0.194 0.314 0.267 0.253 0.397

CRI 0.485 0.755 0.605 0.628 0.699 0.678 0.689 0.673 0.423 0.437 0.331 0.394 0.543

DOM 0.360 0.542 0.442 0.314 0.422 0.396 0.312 0.358 0.313 0.406 0.202 0.295 0.360

ECU 0.409 0.462 0.435 0.364 0.455 0.435 0.199 0.346 0.327 0.432 0.305 0.351 0.375

ESV 0.395 0.552 0.467 0.266 0.368 0.419 0.427 0.364 0.175 0.315 0.168 0.210 0.329

GTM 0.286 0.536 0.392 0.347 0.416 0.430 0.399 0.397 0.212 0.246 0.101 0.174 0.300

HND 0.302 0.441 0.365 0.286 0.313 0.385 0.204 0.289 0.172 0.271 0.097 0.166 0.260

MEX 0.642 0.624 0.633 0.275 0.401 0.281 0.384 0.330 0.236 0.298 0.198 0.240 0.369

PAN 0.418 0.594 0.498 0.288 0.456 0.480 0.204 0.337 0.317 0.290 0.163 0.247 0.346

PER 0.374 0.578 0.465 0.477 0.443 0.317 0.412 0.408 0.279 0.255 0.211 0.247 0.360

URY 0.698 0.633 0.665 0.560 0.625 0.758 0.707 0.658 0.435 0.424 0.330 0.393 0.556

Country

COR POI CIS CAS COS

DEMOCRATIC PERSPECTIVE

(DP)

CONSTITUTIONAL PERSPECTIVE

(CP)

LEARNING PERSPECTIVE

(LP) OVERALL 

PERFORMANCE

(DP, CP, LP)L&D INR IMP P&R
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7.1.3. Data Calibration 

Raw data gathered as explained earlier are not eligible to be used in a fsQCA scheme without 

its prior calibration. Throughout this task the researcher defines three specific thresholds 

according to which data are to be classified in terms of its inclusion or exclusion to the sets 

under analysis what assures that the calibrated data will be completely located within the [0-1] 

range. Such delimitation of data range to the aforementioned interval is an essential 

requirement to the fsQCA. 

In the scope of this dissertation original data has been, then, calibrated in other to adequately 

mirror the countries membership into the seven aforementioned sets which are the basis of 

this work. In this respect, given our intention to provide for an analysis which is based upon 

regional patterns of performance and institutional designs alongside the inexistence of 

external standards which were strong enough to be used as cutoffs, we opted for carrying out 

a cluster analysis in order to define the membership thresholds. 

By doing so, we simultaneously overcome the lack of widely accepted limits for the inclusion 

and exclusion to the sets and assure that the calibrated measures will reveal set-memberships 

which have been fixed on the basis of the identified Latin American patterns of performance 

and formal independence level of their institutions of the system of criminal justice. 

The group of causal conditions is compounded by three sets to be calibrated. The first one, 

labeled CI, clusters countries which share as a common feature a highly balanced formal 

independence of the core institutions of the system of criminal justice. In other for the data to 

be calibrated we set the point of full set exclusion (e) at the 1.305 level, the point of full set 

inclusion (i) at the 0.517 level, and the crossover point (c) at the 0.947 level. Consequently, a 

score between (e) and (c) or ranging from (c) and (i) respectively indicates not a full 

(non)membership to the set but a partial exclusion or inclusion to it, instead. Such possibility 

of showing a fuzzy membership to a set is a distinctive feature of the fsQCA in comparison to 

the early csQCA, which allows for only two possibilities: the full membership (score = 1) and 

the full nonmembership (score = 0) to sets.          

Similarly to the CI the cluster IO also groups countries enjoying highly balanced institutions 

in terms of their levels of formal independence. Notwithstanding, contrary to the former, the 

IO index is not obtained by measuring the independence gaps between the three core 

institutions but by assessing the asymmetry between them and their respective internal 
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oversight body. In this regard the thresholds for the calibration process have been set at the 

1.209 (full exclusion), the 0.837 (crossover), and the 0.476 (full inclusion) levels. 

Lastly, data regarding the third causal condition in the scope of this work, namely that which 

clusters countries marked by robust external overseers (EO), has been calibrated and split into 

groups in accordance to the following thresholds: full set nonmembership (e) at 0.559, 

maximum point of ambiguity (c) at 0.616, and full set membership (i) at 0.743. 

A complementary part of the calibration process is that embracing the four outcomes of 

interest to be used across the analytic stage of the research. In other words, original data has 

been calibrated in other provide for measures on how well each country fits the sets of high 

performance of the system of criminal justice when Latin American standards are adopted for 

a democratic (DP), a constitutional (CP), a learning (LP), or an overall perspective on it (OP). 

Accordingly, the three thresholds have been set at the following levels: (1) full 

nonmembership at 0.413 (DP), 0.310 (CP), 0.225 (LP), and 0.338 (OP); (2) crossover points 

at 0.536 (DP), 0.457 (CP), 0.314 (LP), and 0.433 (OP); and (3) full set membership at 0.616 

(DP), 0.582 (CP), 0.372 (LP), and 0.501 (OP). 

Table 27 summarizes the discussion of the previous paragraphs and Table 28 introduces both 

raw and calibrated data to be used throughout our study. 

 

 

Table 27 - Thresholds for the calibration of the raw data 

CI IO EO DP CP LP OP

Point of full set exclusion (e) 1.305 1.209 0.559 0.413 0.310 0.225 0.338

Crossover point (c)  0.947 0.837 0.616 0.536 0.457 0.314 0.433

Point of full set inclusion  (i) 0.517 0.476 0.743 0.616 0.582 0.372 0.501

Causal Conditions Outcomes of Interest
Thresholds
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Table 28 - Raw and calibrated data on LA systems of justice 

CI IO EO DP CP LP OP CI IO EO DP CP LP OP

ARG 0.124 0.730 0.697 0.575 0.506 0.333 0.459 ARG 0.996 0.705 0.868 0.806 0.761 0.729 0.759

BOL 0.600 0.912 0.479 0.366 0.232 0.177 0.247 BOL 0.915 0.355 0.001 0.017 0.011 0.011 0.003

BRA 0.331 0.647 0.591 0.646 0.401 0.261 0.407 BRA 0.986 0.825 0.214 0.983 0.245 0.148 0.311

CHL 0.475 0.762 0.708 0.683 0.662 0.415 0.573 CHL 0.962 0.649 0.895 0.996 0.992 0.994 0.998

COL 0.559 0.566 0.578 0.626 0.393 0.253 0.397 COL 0.934 0.901 0.126 0.965 0.217 0.118 0.244

CRI 0.767 0.385 0.779 0.605 0.673 0.394 0.543 CRI 0.775 0.976 0.978 0.927 0.994 0.983 0.992

DOM 0.458 0.636 0.572 0.442 0.358 0.295 0.360 DOM 0.966 0.837 0.093 0.095 0.121 0.348 0.094

ECU 0.273 0.162 0.487 0.435 0.346 0.351 0.375 ECU 0.990 0.996 0.001 0.082 0.098 0.866 0.143

ESV 0.389 0.918 0.517 0.467 0.364 0.210 0.329 ESV 0.979 0.346 0.006 0.160 0.135 0.031 0.039

GTM 0.680 0.961 0.576 0.392 0.397 0.174 0.300 GTM 0.861 0.273 0.113 0.031 0.230 0.010 0.016

HND 1.521 1.458 0.485 0.365 0.289 0.166 0.260 HND 0.009 0.007 0.001 0.017 0.034 0.007 0.005

MEX 0.558 0.624 0.545 0.633 0.330 0.240 0.369 MEX 0.935 0.850 0.025 0.973 0.073 0.081 0.121

PAN 1.089 0.624 0.642 0.498 0.337 0.247 0.346 PAN 0.237 0.851 0.646 0.287 0.082 0.097 0.063

PER 0.871 0.182 0.651 0.465 0.408 0.247 0.360 PER 0.627 0.995 0.691 0.154 0.271 0.098 0.095

URY 1.022 0.637 0.777 0.665 0.658 0.393 0.556 URY 0.351 0.837 0.977 0.991 0.991 0.983 0.995

RAW DATA CALIBRATED DATA

Outcomes of InterestCausal Conditions Causal Conditions Outcomes of Interest
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7.2. NECESSITY ANALYSIS 

Once data has been properly calibrated, the set-theoretic analysis may be carried out 

according to the fsQCA methodology. In this respect the initial step is the search for necessity 

relations linking causal conditions and the outcomes of interest. That is a relevant primary 

task to undergo as its results is an essential input to be used across the minimization  process 

which stands out as the core of fsQCA. 

Concerning its properties, the necessity analysis is aimed at identifying whether a causal 

condition may be considered either in an isolated manner or combined with another as 

something necessary for the occurrence of the outcome. Accordingly, given that our research 

design was planned to investigate set-theoretic relations between three layers of accountability 

networks (CI, IO, and EO) and four perspectives on performance of the system of criminal 

justice (DP, CP, LP, and OP), the search for necessary conditions had also to be split into four 

complementary parts where each one focuses upon one of our outcomes of interests. 

The search for necessary atomic causal conditions to the existence of high democratic 

performance of the system, as well as its negated set ~DP, revealed that their presence or 

absence (~) were both unnecessary to the outcome. Such statement can be done as no causal 

condition showed consistency score (Cons.Nec) and relevance as necessary conditions (RoN) 

above the respective thresholds of 0.9 and 0.5, as displayed across Table 29. The same pattern 

holds true for the possible existence of intersections of causal conditions. 
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Table 29 – Necessity analysis of atomic and compound conditions to DP 

Cons.Nec Cov.Nec RoN Cons.Nec Cov.Nec RoN

CI 0.873 0.567 0.411 0.755 0.492 0.373

IO 0.872 0.627 0.543 0.619 0.447 0.444

EO 0.607 0.806 0.896 0.254 0.339 0.715

~CI 0.218 0.469 0.862 0.336 0.726 0.924

~IO 0.232 0.377 0.784 0.484 0.792 0.916

~EO 0.502 0.401 0.501 0.855 0.686 0.657

- - - - - - -
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This story showed also to be true when the constitutional perspective on performance (CP) or 

its negation (~CP) was the outcome of interest under analysis (see Table 30). In this regard, 

there were neither compound nor atomic conditions surpassing the 0.9 consistency and the 0.5 

relevance thresholds in order to be claimed necessary for ~CP or for the occurrence of 

systems of criminal justice where corruption and abuse of powers are absent (CP). 

 

 

Table 30 - Necessity analysis of atomic and compound conditions to CP 

Cons.Nec Cov.Nec RoN Cons.Nec Cov.Nec RoN

CI 0.826 0.377 0.326 0.814 0.688 0.492

IO 0.886 0.448 0.444 0.713 0.668 0.571

EO 0.865 0.806 0.896 0.224 0.387 0.730

~CI 0.316 0.478 0.864 0.263 0.737 0.927

~IO 0.343 0.392 0.788 0.410 0.870 0.946

~EO 0.342 0.192 0.427 0.888 0.924 0.888

- - -
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Table 31 shows a distinct pattern for the leaning perspective when compared to DP and CP. 

That happens as there is a causal condition which, at first sight, seems to be eligible as a 

necessary condition for efficient systems of criminal justice (LP) to occur. Notwithstanding, 

even acknowledging that the existence of a formally balanced criminal system as regards the 

independence degree of internal overseers vis-à-vis their parent core institutions (IO) shows to 

be consistent with necessity claims (score of 0.905), the relevance of this relation remains 

under the threshold (score of 0.459). 

It is opportune to highlight, however, that such lack of necessary conditions is neither 

problematic nor surprising. Unlike the strict requirement of oxygen to the existence of fire, 

events in the realm of social sciences are often complex and multifaceted ones and therefore it 

is quite natural and even expected that very few conditions are able to be taken as necessary 

for a phenomenon to happen. 

    

Table 31 - Necessity analysis of atomic and compound conditions to LP 

Cons.Nec Cov.Nec RoN Cons.Nec Cov.Nec RoN

CI 0.842 0.402 0.335 0.776 0.639 0.456

IO 0.905 0.479 0.459 0.673 0.614 0.534

EO 0.759 0.741 0.865 0.235 0.395 0.733

~CI 0.245 0.388 0.844 0.274 0.749 0.930

~IO 0.271 0.324 0.770 0.429 0.886 0.952

~EO 0.381 0.224 0.437 0.846 0.858 0.809

LP

- - - -
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Lastly, once the three aforementioned perspectives on performance are aggregated into the 

calibrated measure OP, we observe in Table 32 that on par with the results of its three 

dimensions the overall performance of the system of criminal justice (OP) and its negated set 

(~OP) enjoy no causal condition in an isolated or compound fashion which may be claimed as 

necessary. 
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Table 32 - Necessity analysis of atomic and compound conditions to OP 

Cons.Nec Cov.Nec RoN Cons.Nec Cov.Nec RoN

CI 0.816 0.345 0.316 0.786 0.690 0.493

IO 0.882 0.413 0.430 0.690 0.671 0.573

EO 0.871 0.754 0.871 0.215 0.386 0.730

~CI 0.268 0.376 0.842 0.255 0.742 0.928

~IO 0.299 0.317 0.768 0.397 0.874 0.947

~EO 0.290 0.151 0.415 0.863 0.933 0.900

- -- --
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7.3. TRUTH TABLES 

The following step consists of generating the truth tables to be used later in the minimization 

process. Such data matrices provide the investigator with information on each possible 

combination of the causal conditions in terms of specific parameters as well as they reveal 

different groups of cases according to their degree of membership to the causal 

configurations. 

The first truth table to be introduced is that where the outcome of interest is the democratic 

perspective on performance and its negation (Table 33). A careful look inside the table 

indicates that Latin American countries have been split into five different clusters formed by 

(i) Argentina, Chile, Costa Rica, and Peru; (ii) Panama and Uruguay; (iii) Brazil, Colombia, 

the Dominican Republic, Ecuador, and Mexico; (iv) Bolivia, Guatemala, and El Salvador, and 

(v) Honduras. Such division occurred because countries belonging a cluster enjoy the same 

pattern of inclusion-exclusion in the sets of causal conditions whereas they substantially differ 

from the other groups according to the membership in the whole causal configuration. 

Besides, the fourth column of the table shows whether causal configurations should be labeled 

as a group where the outcome of interest is present or absent. For this purpose, it has been 

adopted a widespread initial threshold of 0.750 to define whether a causal configuration 

belongs or not in the outcome. However, since the procedure of defining such limit should not 
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be a mechanistic task nor result in no configuration belonging in the outcome, a refinement of 

the threshold might be required in order for it to represent a real cutoff.  

Concerning specifically the set DP, Table 33 suggests that the only configuration to be 

consistently considered a member of the set is that formed by Argentina, Chile, Costa Rica, 

and Peru. 

Secondly, in order to define whether another configuration was present in the outcome DP it 

was necessary to turn to its inclusion in the negation set ~DP. Hence, although the set formed 

by Uruguay and Panama could be argued by someone as a possible member of the DP set for 

it shows an inclusion score (0.699) not extremely far from the 0.750 threshold, it 

simultaneously presents an equivalent inclusion in the negation set ~DP (0.610), what makes 

its classification either as member of DP or of ~DP both inaccurate decisions.  

Complementarily, the analysis of the inclusion scores in the set ~DP points that only two 

among the five clusters of observed configurations could be claimed as members in the 

negation set. Not only stand the clusters (iv) and (v) as the only ones able to surpass the 0.750 

threshold but also are the others either inconsistent members to both DP and ~DP, cases of the 

clusters (ii) and (iii), or consistent nonmembers in the negation set, case of the set (i). 

The same results are found once the PRI scores are compared. Such indicator is a measure of 

fit aimed at indicating the degree to which a causal configuration may be claimed sufficient 

for an outcome (e.g. DP) as it is for the negated outcome (e.g. ~DP). By adopting such 

approach, the highest PRI score occurs for the cluster (i) in the presence of the outcome 

whereas for clusters (iv) and (v) it occurs in the absence of the outcome. For clusters (ii) and 

(iii), however, the comparison of PRI scores shows quite similar results what impedes their 

classification either as DP or ~DP set members. Such approach based on the PRI score 

corroborates, therefore, the previously discussed one.       
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Table 33 - Truth table for DP and its negations as outcomes 

CI IO EO OUT incl PRI OUT incl PRI

1 1 1 1 0.859 0.818 0 0.366 0.182 ARG, CHL, CRI, PER (4)

0 1 1 0 0.699 0.565 0 0.610 0.435 PAN, URY (2)

1 1 0 0 0.582 0.498 0 0.574 0.488 BRA, COL, DOM, ECU, MEX (5)

1 0 0 0 0.384 0.196 1 0.850 0.804 BOL, ESV, GTM (3)

0 0 0 0 0.307 0.092 1 0.925 0.901 HND (1)

0 0 1 ? - - ? - -

0 1 0 ? - - ? - -

1 0 1 ? - - ? - -

(n)Cases in the Configuration
Configurations DP ~DP

-

-

-

Notes. OUT = output value / n = number of cases in configuration / incl = sufficiency inclusion score / 

PRI = proportional reduction in inconsistency. 

 

The second truth table to be introduced is that where the outcome of interest is the 

constitutional perspective on performance and its negation (Table 34). As concerns it, cluster 

(i) also showed to be a consistent member of CP as well as a nonmember of ~CP given that it 

surpasses the sufficiency inclusion score 0.750 for the outcome whereas it simultaneously 

falls far below the same limit when the outcome under analysis is ~CP. 

In parallel with it, Uruguay and Panama also showed a same pattern of inconsistency to both 

CP and ~CP as discussed in terms of the democratic performance of the system. 

Notwithstanding, by checking the remaining configurations we observe that cluster (iii) joined 

clusters (iv) and (v) as a highly consistent configuration in the set ~CP. Those groups, formed 

by the majority of Latin American democracies not only have very high sufficiency inclusion 

scores for ~CP – all of them located above the 0.945 level – but they also show very low 

levels of membership in the set CP.      
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Table 34 - Truth table for CP and its negations as outcomes 

CI IO EO OUT incl PRI OUT incl PRI

1 1 1 1 0.870 0.813 0 0.435 0.187 ARG, CHL, CRI, PER (4)

0 1 1 0 0.697 0.572 0 0.595 0.428 PAN, URY (2)

1 1 0 0 0.288 0.028 1 0.945 0.925 BRA, COL, DOM, ECU, MEX (5)

1 0 0 0 0.400 0.065 1 0.959 0.935 BOL, ESV, GTM (3)

0 0 0 0 0.339 0.052 1 0.949 0.927 HND (1)

0 0 1 ? - - ? - -

0 1 0 ? - - ? - -

1 0 1 ? - - ? - - -

-

-

Cases in the Configuration (n)
Configurations CP ~CP

Notes. OUT = output value / n = number of cases in configuration / incl = sufficiency inclusion score / 

PRI = proportional reduction in inconsistency. 

 

The third truth table to be introduced is that where the outcome of interest is the learning 

perspective on performance and its negation (Table 34). Like to the previous two situations, 

the cluster (i) was also here the only one able to surpass the 0.750 threshold for the 

sufficiency inclusion score in the set LP. In respect to the negation of the outcome we observe 

that sets (iii), (iv), and (v) show inclusion scores above the threshold and ranging from the 

0.813 to the 0.974 levels. 

 

Table 35 - Truth table for LP and its negations as outcomes 

CI IO EO OUT incl PRI OUT incl PRI

1 1 1 1 0.784 0.719 0 0.447 0.281 ARG, CHL, CRI, PER (4)

0 1 1 0 0.578 0.485 0 0.603 0.515 PAN, URY (2)

1 1 0 0 0.341 0.172 1 0.813 0.765 BRA, COL, DOM, ECU, MEX (5)

1 0 0 0 0.306 0.049 1 0.964 0.951 BOL, ESV, GTM (3)

0 0 0 0 0.254 0.034 1 0.974 0.966 HND (1)

0 0 1 ? - - ? - -

0 1 0 ? - - ? - -

1 0 1 ? - - ? - -

Cases in the Configuration (n)
Configurations LP ~LP

-

-

-

Notes. OUT = output value / n = number of cases in configuration / incl = sufficiency inclusion score / 

PRI = proportional reduction in inconsistency. 
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Lastly, the fourth truth table to be discussed is that where the outcome of interest is the overall 

perspective on performance and its negation (Table 36). Apart from the configuration where 

Argentina, Chile, Costa Rica, and Peru are the observed cases, all the others show inclusion 

scores which are higher for the negation of the outcome (~OP) than for the outcome OP itself. 

Consequently, in order to satisfy the requirement of having at least one configuration 

belonging OP, this was the only cluster which could be claimed as a set member in the 

outcome by surpassing our initial benchmark threshold.     

However, when ~OP is to be under analysis, we observe that clusters (iii), (iv), and (v) are 

extremely consistent members of the negated outcome. That occurs because they all enjoy 

inclusion scores far beyond the 0.750 threshold alongside with tiny memberships into the set 

OP. Additionally, the cluster (ii) continued to show inconsistent inclusion score for the 

membership of both OP and ~OP and was, therefore, labeled as nonmember of them. 

A final remark in this aspect is that such inconsistency observed across the construction of the 

four truth tables is influenced by the fact that cluster (ii) was compounded by two countries – 

Panama and Uruguay – that share the same membership in the causal configuration but enjoy 

heterogeneous results with regards to their membership in the outcomes of interest. This 

scenario leads their cluster to manifest an unclear pattern for both the presence and the 

absence in the sets of high democratic, constitutional, learning, and overall performance of the 

system of criminal justice. 

 

Table 36 - Truth table for OP and its negations as outcomes 

CI IO EO OUT incl PRI OUT incl PRI

1 1 1 1 0.795 0.735 0 0.433 0.265 ARG, CHL, CRI, PER (4)

0 1 1 0 0.564 0.484 0 0.592 0.516 PAN, URY (2)

1 1 0 0 0.230 0.028 1 0.921 0.901 BRA, COL, DOM, ECU, MEX (5)

1 0 0 0 0.296 0.059 1 0.956 0.941 BOL, ESV, GTM (3)

0 0 0 0 0.231 0.051 1 0.959 0.949 HND (1)

0 0 1 ? - - ? - -

0 1 0 ? - - ? - -

1 0 1 ? - - ? - -

Configurations OP OP
Cases in the Configuration (n)

-

-

-

Notes. OUT = output value / n = number of cases in configuration / incl = sufficiency inclusion score / 

PRI = proportional reduction in inconsistency. 
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7.4. LOGICAL MINIMIZATION 

The final stage of the fsQCA methodology consists of the logical minimization of the results 

introduced across truth tables so that equifinal paths linking causal configurations and the 

outcome of interest can be brought to light. Table 37 presents the solutions for the four 

outcomes of interest – DP, CP, LP, and OP – as well as for their negated forms. Accordingly, 

it is opportune to mention that we provided the reader with the results of the three distinct 

approaches to the minimization process, namely the conservative, the parsimonious, and the 

intermediate one, so that they can be compared to each other. Although we do advocate for 

the adoption of the parsimonious approach for the reasons stated in an earlier chapter of this 

work, we believe that reporting alternative strategies not only is a desirable action but it is 

also vital for keeping the study’s transparency at high levels. 

In this respect, it is important to highlight that our decision for the enhanced parsimonious 

solution lies in the fact that, on the one hand, it does not totally avoid the use of logical 

remainders in the minimization process – as the conservative approach suggests – nor it 

restricts such use to configurations which coincides to prior theoretical assumptions – as in 

the case of intermediate solutions. Moreover, by turning to the Enhanced Standard Analysis 

(ESA) instead of the Standard Analysis (SA), we could filter out from our analysis those 

logical remainders which represent untenable assumptions for they are based on the (i) 

negation of previously identified necessary conditions, (ii) logical impossibilities, (iii) 

contradictory simplifying assumptions, or even (iv) simultaneous subset relations.           

Throughout the next paragraphs such solutions will be interpreted as well as their results 

carefully discussed.   
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Table 37 - Minimized solutions 

Terms incl PRI covS covU Cases Terms incl PRI covS covU Cases Terms incl PRI covS covU Cases

DP CI * IO * EO 0.859 0.818 0.450 - 1 CI * IO * EO 0.859 0.818 0.450 - 1 CI * IO * EO 0.859 0.818 0.450 - 1

CP CI * IO * EO 0.870 0.813 0.649 - 1 CI * EO 0.857 0.803 0.707 - 1 CI * IO * EO 0.870 0.813 0.649 - 1

LP CI * IO * EO 0.784 0.719 0.559 - 1 CI * EO 0.773 0.712 0.608 - 1 CI * IO * EO 0.784 0.719 0.559 - 1

OP CI * IO * EO 0.795 0.735 0.640 - 1 CI * EO 0.790 0.735 0.701 - 1 CI * IO * EO 0.795 0.735 0.640 - 1

~DP ~IO * ~EO 0.884 0.859 0.476 - 4, 5 ~IO * ~EO 0.884 0.859 0.476 - 4, 5 ~IO * ~EO 0.884 0.859 0.476 - 4, 5

CI * ~EO + 0.929 0.910 0.770 0.469 3, 4

~IO * ~EO 0.962 0.947 0.399 0.098 4, 5

CI * ~EO + ~IO * ~EO 0.933 0.918 0.868 - 3, 4, 5

CI * ~EO 0.846 0.817 0.720 0.409 3, 4

~IO * ~EO 0.973 0.966 0.414 0.104 4, 5

CI * ~EO + ~IO * ~EO 0.862 0.840 0.824 - 3, 4, 5

CI * ~EO + 0.931 0.918 0.744 0.454 3, 4

~IO * ~EO 0.967 0.959 0.386 0.097 4, 5

CI * ~EO + ~IO * ~EO
 0.938 0.928 0.841 - 3, 4, 5

0.846 - 3, 4, 53, 4, 5- ~EO 0.858 0.836~LP ~EO 0.858 0.836 0.846

~CP

~OP

~EO 0.924 0.908 0.888 - 3, 4, 5 3, 4, 5

~EO 0.933 0.922 0.863 - -

CONSERVATIVE SOLUTIONS ENHANCED PARSIMONIOUS SOLUTIONS ENHANCED INTERMEDIATE SOLUTIONS

Outcomes

~EO 0.924 0.908 0.888 -

3, 4, 53, 4, 5 ~EO 0.933 0.922 0.863

 

Notes. Cases are split into complementary clusters according to their membership in the causal configurations: group 1 (ARG, CHL, CRI, PER), group 2 (PAN, URY), 

group 3 (BRA, COL, DOM, ECU, MEX), group 4 (BOL, ESV, GTM), and group 5 (HND). 
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7.4.1. Original outcomes 

7.4.1.1. DP 

Regarding the democratic perspective on performance Table 37 indicates that the cases in the 

causal configuration formed by the presence of our three causal conditions display high level 

of agreement towards the outcome DP. In other words, such group formed by Argentina, 

Chile, Costa Rica, and Peru shows an overall consistency score (0.859) which surpasses the 

benchmark threshold of 0.75 in order to be confidently considered sufficient for the outcome 

DP to occur. Besides, by turning to the raw coverage indicator (covS) one might also infer 

that such configuration responds for 45% of the overall membership into DP.  

 

 

 Figure 19 - Countries' membership in the solution and DP sets 

 

In substantive terms, the solution formula (M1) corroborates our hypothesis where highly 

balanced levels of formal independence among the three core institutions of systems of justice 

(CI) as well as among them and their respective internal accountability bodies (IO) are 

important features of Latin American polities where democratic performance is perceived to 

be higher. Furthermore, as also hypothesized such conditions require their combination to a 

robust civil society and media (EO) in order to create a sufficient scenario for DP to occur. 

By means of explanation, we conceive that fostering a symmetric equilibrium among core 

institutions may foster the quality and intensity of information flow among them, situation 

that could be less likely in case of supremacy of one institution, where the information flow 
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could be skewed towards one single direction instead of occurring in a reciprocal and 

recursive fashion. Likewise, by having lower imbalance between the parent institution and its 

internal forum of accountability would be more conducive to information requests and 

oversight initiatives from the overseer, condition that could be positive to the spread of 

information on the institution to the public. Lastly, robust media and civic societies prove to 

be essential to provide people with extensive and appropriate information on public 

institutions. 

Consequently, it is no surprise that the combined presence of the three layers of accountability 

networks showed to be sufficient for high levels of performance from the democratic 

perspective. Given that they contribute to the flow and disclosure of information they tend to 

increase the legitimacy of the system, which is inherently linked to its readiness to provide the 

people with information on its performance in a way to highlight its subjection to the ultimate 

principal within the democratic chain of delegation, namely the citizenry.                        

 

                

 

 

7.4.1.2. CP 

The solution formula (M2) for the constitutional perspective on performance indicates that the 

presence of both a balanced degree of formal independence between core institutions and their 

internal overseers as well as a robust media and civil society are sufficient for the systems to 

enjoy low levels of corruption and abuse of powers. Such solution not only presents a 

consistency score at the threshold level that we set for the aims of this research but it also 

enjoys a high coverage degree (0.707), which suggests that over 70% of the presence of the 

outcome CP is explained by the causal recipe expressed by M2.   

By means of clarification, the Chilean system of criminal justice stands as a good example of 

the aforementioned pattern. On the one hand it is marked, in Latin American terms, by low 

levels of systemic corruption and abuse of powers, which leads the country to be highly 

included in the set of good performers from the constitutional perspective (CP). On the other 

hand, when it comes to accountability networks, the Chilean institutional framers opted for 

designing their system in a more homogeneous fashion by asserting balanced independence 

levels to their judiciary, criminal prosecution, and legal assistance institutions. Together with 
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the robustness of the Chilean media and civil society, such feature leads the country also to be 

highly included in the solution M2 as formulated below.  

 

  

Figure 20 - Countries' membership in the solution and CP sets 

       

The model expressed by M2 coincides with our prior expectations for the fact it states that the 

conjunction formed by CI and EO is present in the solution formula indicating the sufficient 

pathway to systems of high constitutional performance. Core institutions enjoying more 

symmetric levels of formal independence vis-à-vis each other are expected to exercise their 

accountability function in a freer and more effective way. Additionally, active media and civil 

society are more capable to investigate and to denounce misbehavior on the part of judges, 

criminal prosecutors, and legal defenders and, therefore, to hold them accountable. In other 

words, systems marked by the presence of both CI and EO are in a privileged position to deal 

with a major concern towards the monopolistic exercise of judicial authority by the State, 

namely the prevention of abuse of powers and corrupted behavior on the part of the actors 

operating within the system of criminal justice. 

Internal oversight institutions, on the other hand, may face some difficulty to foster high 

constitutional performance of the system while exercising their oversight function. Firstly, 

whistleblowers aiming at denouncing corruption scandals or undue political influence over 

courts are more likely to resort to the media – and even to be protected by regulations assuring 

the confidentiality to journalistic sources – than to turn to bodies belonging to the very same 

institutional umbrella where the supposed misconduct happened. Secondly, unlike the core 
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institutions, which are fundamental parts of the cases brought before the courts, such internal 

overseers are unable to take part into or to check every single lawsuit which exists. Hence, 

they are not capable of inferring that every case has been properly carried out by the 

individuals representing their parent institution in terms of impartiality in the treatment and 

attention to the proper procedures and the basic rights. Such characteristics of the type of 

accountability carried out in the IO level could help explaining why its presence showed to be 

neither necessary nor sufficient for high levels of constitutional performance of systems of 

criminal justice to occur. 

 

             

 

 

7.4.1.3. LP 

The equation M3 below stands for the enhanced parsimonious solution resulted from the 

sufficiency analysis in the scope of the fsQCA minimization process. Such configuration 

marked by the presence of both a balanced degree of formal independence among the three 

core institutions as well as a robust media and civil society can be claimed to be  sufficient for 

the systems of criminal justice to enjoy high levels of efficiency across their investigative, 

adjudication, and correctional activities. Like the aforementioned results for DP and CP, the 

solution M3 shows to be consistent with sufficiency claims due to its above-threshold 

inclusion score (0.773) alongside its coverage of more than 60% of the total Latin American 

cases enjoying high performance from the learning perspective.  

The case of Peru is a helpful one in the task of understanding the lower consistency score of 

model M3 (0.773) in comparison to those related to the outcomes DP (0.859) and CP (0.857). 

Like Argentina, Chile, and Costa Rica the Peruvian system of criminal justice shows 

institutional features that allow for its inclusion in the set of countries enjoying symmetric 

levels of formal independence when their respective core institutions are to be domestically 

compared (CI score of 0.627). Moreover, the country’s media and civil society are relatively 

free and active according to Latin American standards, what leads the country to be included 

also into the cluster EO (score of 0.691). Nonetheless, despite sharing similar institutional 

preferences with Argentina, Chile, and Costa Rica, Peru cannot be considered the home of an 

effective criminal justice in regards to its performance in the investigative, adjudication, and 
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correctional activities. Such incongruence sheds light on the reasons why the causal recipe 

M3 cannot be considered consistently sufficiency for high systemic performance from the 

learning perspective (LP).                    

 

 

Figure 21 - Countries' membership in the solution and LP sets 

 

As regards its theoretical interpretation the conjunction represented by model M3 was 

beforehand hypothesized to be present in the minimized solution to the outcome LP. In other 

words, we believed that systems of criminal justice enjoying high symmetry among its core 

institutions as well as active media and civil society would be marked by higher levels of 

performance in terms of efficiency in its investigative, adjudicating, and correctional 

activities. The reasons are twofold.   

First, symmetric levels of de jure independence among core institutions (CI) are conceived as 

positive to performance from the learning perspective as they could turn intense exchange of 

information on the system more likely to occur. The idea behind it is that the bigger the 

number of actors which are entitled to freely demand and provide information to others, the 

bigger the information flow will tend to be. Hence, within this context of higher awareness on 

the system, feedback-based appraisals as well as awards to good performers and sanctions to 

bad ones are expected to be more trustworthy and effective endeavors.    

Second, investigative initiatives carried out by free and active media and civil society help 

explaining why those actors are claimed to be part of the solution M3. In such contexts, 
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journalistic and civil society’s activities provide for a helping hand in shedding light on 

wished and on undesired management examples within the system of criminal justice as well 

as in pressing the public sector to develop and implement more efficient solutions to the 

challenges it faces. 

Internal oversight institutions, however, may exert dubious impact on the learning 

performance of the system. On the one hand, their comparative independence is positive as 

the higher balance between internal overseers and their parent institutions opens the door for 

an easier and more systematic access to information on the part of IOs. Under such 

circumstances, internal oversight institutions enjoy a privileged position to hold core 

institutions accountable by checking whether judges, public prosecutors, and public defenders 

are conducting their activities in the most appropriate way, by spreading examples of good 

and bad governance and, therefore, by steering the system towards high efficient patterns.     

On the other hand, the awareness about the system may be maximized once it is centralized 

and coordinated by fewer actors. In this scenario, the imbalance between the three core 

institutions and their respective internal oversight bodies may be seem not as a negative 

feature but as a positive one, instead. The rationale behind it lies in the assumption that 

enjoying a more prominent role could help core institutions not only to systematize but also to 

extend and to deepen the available information on the system by merging complementary 

sources and focusing resources upon identified informational demands. This fuzzy impact on 

LP helps explaining, therefore, why neither the symmetric nor the imbalanced formal 

independence between core institutions and internal overseers showed to part of the sufficient 

explanation of systems of high performance from the learning perspective.       

 

             

 

 

7.4.1.4. OP 

Table 37 indicates that the minimized solution to sufficiently explain the presence of systems 

of high overall performance is that represented by the model M4. Such configuration marked 

by the simultaneous presence of balanced independence levels of core institutions (CI) and 

robust civic participation (EO) may be adequately claimed to be sufficient for OP as the 

inclusion score obtained for the linkage between it and the overall performance on the system 
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of criminal justice (0.790) is strong enough in order for a consistent sufficiency relation to 

exist. In other words, cases displaying the configuration consistently agree on the outcome of 

interest OP in order to surpass at least the threshold of 0.75. In terms of the raw coverage of 

the conjunction CI * EO the results indicate that the presence of both a balanced degree of 

formal independence among the three core institutions as well as a robust media and civil 

society respond for over 70% of the total range of cases where the outcome OP is present. 

Here again Peru can be considered one of the reasons of the lower consistency of the relation 

when compared to the results for DP and CP. On the one hand, it enjoys high enough scores 

in order to be placed within the sets of the causal conditions CI (0.627) and EO (0.691) but, 

on the other hand, it disagrees with Argentina, Chile, and Costa Rica in respect to the outcome 

by presenting an unexpectedly poor overall performance of its system of criminal justice 

(0.095). 

 

 

Figure 22 - Countries' membership in the solution and OP sets 

 

Since outcome OP mirrors the underlying commonality between the democratic (DP), the 

constitutional (CP), and the learning perspective on performance (LP), it is no surprise that 

the conjunction CI * EO showed to be sufficient for high overall performance of systems of 

criminal justice (OP). By means of explanation, given that this intersection is present at least 

as part of the sufficient pathway leading to the three previously discussed outcomes, one 

should also expect it to emerge when the outcome OP is under analysis. 
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Consequently, the same substantive interpretations of the conjunction remains valid here, 

namely, that balanced formal independence among core institutions (CI) as well as robust 

media and civil society (EO) are positive as they favor transparency (DP), curb corruption and 

the institutional abuse of powers (CP), and foster efficiency gains throughout the system (LP). 

Similarly, as the causal condition IO showed to have dubious impact on CP and on LP, it is 

also coherently absent both in its original and negated forms as part of the solution leading to 

high overall performance of Latin American systems of criminal justice.                     

 

             

 

 

7.4.2. Negated outcomes 

7.4.2.1. ~DP 

When the outcome to be considered for the minimization process is the negation of the set 

DP, the results of Table 37 suggest that the conjunction marked by the negated sets ~IO and 

~EO is heavily consistent with sufficiency claims. That happens as the configuration ~IO * 

~EO easily surpasses the threshold of 0.75 for the inclusion score (0.884), what means that 

cases in the configuration agree at a rate of over 88% in respect to their inclusion in the set 

~DP. Furthermore, the raw coverage of such configuration (0.476) indicates that it embraces 

almost 50% of the presence of the negated outcome in Latin American systems of criminal 

justice. 

A typical example of such pattern is provided by Guatemala. As concerns the causal 

conditions mirroring accountability networks within its system of criminal justice, we observe 

that Guatemala lacks two important features. First, it does not enjoy a symmetric equilibrium 

between the formal independence of their internal oversight bodies and that of the respective 

parent institutions within the system, what leads its membership into the ~IO set to be high. 

Second, when compared to the other Latin American countries, we note that the country 

shows very low indicators of media freedom and engagement of the civil society, what 

enables Guatemala to be placed into the ~EO cluster. Furthermore, when it comes to the 

country’s indicators of transparency and access to information about the system of criminal 

justice, Guatemalan results are also very poor. As a result of that, not only is Guatemala a 
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member of the set of countries with poor systemic performance from a democratic perspective 

(~DP) but it also represents a typical example of the causal recipe M5.        

 

 

Figure 23 - Countries' membership in the solution and ~DP sets 

 

In substantive terms, the emergence of the conjunction ~IO * ~EO as a sufficient path to the 

existence of systems of poor democratic performance coincides with our prior expectations. 

The rationale behind it lies in the fact that the nonexistence of oversight institutions both from 

within and without the judicial arena reduces the available room for gathering and spreading 

information on the systemic functioning. In this context, a possible explanatory hypothesis for 

the lack of mention to the set CI and to its negation ~CI could be due to the very essence of 

accountability networks they represent. The sort of horizontal accountability which is 

reciprocally and recursively performed by the core institutions places the roles of forum and 

actor of accountability solely in the hands of the criminal prosecutors, legal defendants, and 

judges. Such hermetism, where no outside actor participates into the accountability process, 

could have ambiguous results: on the one hand, simultaneous checks could foster the 

procedural adherence to the laws as well as reveal deviations from them, but, on the other 

hand, it could pose an additional barrier to the increase of transparency due to the limited 

information flow. Such ambiguity would help explaining why neither CI nor ~CI showed to 

be part of the sufficient solution for ~DP to occur.       
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7.4.2.2. ~CP 

According to the logical minimization process, systems of criminal justice enjoying low 

performance from a constitutional perspective are better represented by those were the main 

feature is the lack of robust external overseers from the media and the civil society. This is 

precisely the case of the countries clustered in the groups three, four, and five of our analysis. 

Such inference is made possible due to the very high consistency score (0.924) in parallel 

with the wide coverage score that ~EO enjoys (0.888), meaning that almost 90% of the cases 

where the constitutional performance is poor are also nonmembers of the set EO. 

In a strict sense there is no Latin American case which could be labeled as a typical case of 

the solution formula M6. That occurs because despite of the nine countries enjoying both poor 

performance from the constitutional perspective (~CP) and low civic participation (~EO), 

none of them enjoys higher membership in the set ~OP than its inclusion in the solution ~EO. 

Those cases contradict the sufficiency expected pattern and instead of typical they are better 

labeled as deviant cases for consistency in degree. One example of this group of countries is 

the Dominican Republic.         

Regional standards suggest that the civic participation in the country is low enough for it to be 

placed within the set ~EO (score 0.907). In other words, media and the civil society are 

somehow constrained in the country, what inhibits their accountability activities over the 

system of criminal justice. Moreover, its scores of systemic corruption and abuse of powers 

are located at very high levels (0.879), indicating that the Dominican Republic should be 

considered a member of the set of bad performers from a constitutional perspective (~CP) 

and, therefore, that the country’s context highly coincides with the causal recipe M6. 

However, since a sufficient relation would imply that the set ~EO is a subset of the outcome 

~CP, the country’s inclusion scores indicate that the Dominican Republic is a deviant case for 

consistency in degree as it shows a higher membership into the set ~EO than into the outcome 

~CP.        
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Figure 24 - Countries' membership in the solution and ~CP sets 

      

Evidence that systems enjoying weak civic participation are also consistently sufficient for the 

existence of poor performance from the constitutional perspective coincides with our prior 

expectations. That means that the lack of free media and an active civil society opens up the 

available room for the core institutions to abuse their powers and to engage in corruption. 

Nonetheless, no consistent result was found for the sets CI and IO, and their negations, and 

their relation to the outcome ~CP.  

In terms of the set CI, its ambiguous results could be due to its incapacity to uncover 

surreptitious individual arrangements marked by corruption and undue influence over specific 

actors within the system. Hence, it is solely capable of checking whether procedures and basic 

rights as well as the requirement of impartiality in the treatment have been respected 

throughout the lifespan of lawsuits. It lets, therefore, important aspects of the constitutional 

performance unchecked. Such characteristic of the type of accountability carried out in the CI 

level would explain why neither its presence nor its absence showed to be consistently 

necessary or sufficient for ~CP to occur. 

In a similar vein, opposing effects of the set IO over the constitutional performance could help 

explaining the absence of the former in the model M6. On the one hand, the existence of 

internal bodies entitled to hold their parent institution accountable for misdoings would tend 

to be an additional sword in the fight against corruption and abuse of powers. On the other 

hand, the very fact that those overseers are internal branches of the same institution which 
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they are supposed to hold accountable may turn their full exercise of accountability to be less 

effective.      

 

            

 

 

7.4.2.3. ~LP 

The set marked by Latin American systems of low performance from the learning perspective 

(~LP) enjoy as the resulting minimized solution the negated condition ~EO. It means that 

systems with a marked lack of robust external oversight from the media and the civil society 

(~EO) can be consistently claimed to suffice for ~LP to occur. Not only surpasses M7 the 

consistency threshold with an inclusion score of 0.858 but it also embraces over 84% of the 

occurrence of ~LP.    

That is precisely the case of El Salvador, which stands as a country where the civic 

participation is constrained (score of 0.994) and the systemic performance is poor in terms of 

its investigative, adjudicating, and correctional activities (score of 0.969).    

 

 

Figure 25 - Countries' membership in the solution and ~LP sets 
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According to the learning perspective, the awareness about the status of the system is a basic 

requirement not only to award good performers but also to control for poor ones. Moreover, 

feedback-based appraisals are tools that shed light on existing drivers of failure and that teach 

and induce actors to higher effectiveness and efficiency. Under such circumstances, it is 

reasonable to believe that systems of criminal justice where free media and an active civil 

society are not existing features (~EO), the awareness about the system and the legitimate 

pressure for an increased systemic performance is less likely to exist.  

Furthermore, when the balance of formal independence is also to be considered either among 

core institutions (CI) or between them and their internal oversight bodies, the impact over 

~LP is less clarifying. On the one hand, the more homogeneous shared competence in 

gathering and spreading information on the system may be argued as a means to speed up and 

to intensify the information flow throughout the system. Hence, the conjunction ~CI * ~IO, 

together with ~EO, would be expected to be a driver of ~LP. 

On the other hand, an autonomous environment may lead to a dispersal of very segmented 

information on the systems across its various institutional domains. In other words, without 

the pressure posed by external informational demands from the civil society and the media 

(~EO), the absence of a dominant institutional actor could be a hindrance to the consolidation 

of information on the system, important requirement for an improved learning performance. 

Such dubious impact over ~LP leads both causal conditions CI and IO in their original and 

negated forms to be excluded from the causal recipe M7.  

 

            

 

 

7.4.2.4. ~OP 

Lastly, when it comes to the overall performance, Table 37 indicates that the negated set ~OP 

displays as its minimized model the one marked by the absence of robust external overseers 

(~EO). Such solution coincides with that calculated for ~CP although it enjoys slightly lower 

consistency (0.933) and raw coverage scores (0.863). Accordingly, when a poor overall 

performance (~OP) is the outcome under analysis, countries such as Guatemala and the 

Dominican Republic remain as typical examples also of the causal recipe M8, which suggests 
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that the lack of robust civic participation (~EO) is a sufficient condition to a bad overall 

performance of the system of criminal justice.     

 

 

Figure 26 - Countries' membership in the solution and ~OP sets 

 

Given the clustering nature of the negated outcome ~OP the solution formula expressed by 

the model M8 showed no surprising results. That occurs because the ~OP score is obtained 

through the calculation of the geometric mean of its three dimensions – ~DP, ~CP, and ~LP – 

and, therefore, it embodies the main patterns observed across the discussion of the three 

perspectives on performance. Hence, as the negated set ~EO was the only one which showed 

to be consistent with sufficiency claims across the models M5, M6, and M7, it is quite 

reasonable to believe that it would also be included in M8 whereas the other sets would 

remain influential only when a particular perspective on performance was to be assessed. In 

other words, such results indicate that when no special light is to be shed on a specific 

performance’s dimension of systems of criminal justice, then, the absence of robust civic 

participation is the best sufficient explanation to the membership of Latin American countries 

into the set of cases belonging ~OP. 
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8. ANALYSIS II: PROCESS-TRACING 

 

8.1. CASE SELECTION 

Once the first part of our analyses has been carried out we may turn to the process-tracing 

(PT) stage. Under such circumstances, given our previously detailed sequential mixed-method 

study, the case selection for the comparative process-tracing analysis will build upon the 

fsQCA results. In the following pages we will introduce the results to be used as inputs for 

this choice as well as we will explain how this decision has been made. 

Firstly, it is vital to highlight the nature of the set relations to be deeper understood across our 

PT endeavor. As expected, investigations of causal mechanisms behind sufficiency claims 

linking conditions and outcome showed to be more promising ones than those regarding 

necessity relations. That happened because of the high complexity of social phenomena which 

led necessary atomic or compound conditions to be rarely observed throughout our analyses. 

For this reason our post-fsQCA process-tracing study will be focused upon understanding the 

mechanisms of causality behind the sufficiency relations introduced by our fsQCA models.          

In accordance to that, given our intention to put a theory-centric process tracing into practice, 

that is to say to build/test hypotheses on causal mechanisms, the best selection strategy is that 

focused upon identifying a typical case of the sufficiency relation under scrutiny. Despite our 

option for going deeper in a single-case process-tracing analysis, as advocated by Beach & 

Pedersen (2013), we decided to introduce in the beginning of the present section the results of 

a systematic way for selecting the best-matching pair of cases based on the works of 

Schneider & Rohlfing (2013). By doing that we not only provide the reader with additional 

information and inputs for future studies but we also aim at keeping the transparency status of 

this research at high levels.   

In a simplified manner, this latter approach to process-tracing studies relying on the 

confrontation of two typical cases represents a similar-outcome comparison and it is intended 

to increase the confidence in the sufficiency claim under investigation. In the authors’ own 

words such gain of confidence is achieved by showing that “the same mechanism is at play in 

typical cases that span the maximum range of fuzzy set membership in the condition and the 

outcome” (Schneider & Rohlfing 2013: 583). 
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Consequently, while choosing the pair of cases to be part of such sort of analysis the 

researcher should try to select those ones enjoying the maximum dissimilarity within the 

group of typical cases in terms of their memberships in the sub- and the superset. In other 

words, one case should represent the closest observation to the ideal typical case, which is that 

enjoying membership score of 1 in both the solution term and the outcome, whereas the other 

should stand out as a case which barely surpassed the thresholds to be considered as member 

of the same sets. Such procedural rule for choice has been labeled by the scholars as ‘principle 

of max-max difference’. 

An useful property of the eight sufficiency plots generated in the last section of this 

dissertation (see Figure 19 to Figure 26) is the graphical clustering of cases they provide. For 

the sake of our PT analysis we will turn to the cases in the upper triangle of the upper-right 

quadrant of such plots. Those are precisely the typical cases of membership into the outcomes 

and solution formulas discussed earlier. Hence, relying on the visual analysis of the graphs 

may be in many situations enough for researcher to realize which the best pair of cases in 

accordance to the max-max difference principle is. 

Nonetheless, motivated by one of Schneider & Rohlfing’s (2013) suggestions of future work 

on QCA-based multi-method research we decided to extend the selection of the best-matching 

pair of cases beyond the graphical visualization. This decision coincides with the authors’ 

view when they state that eyeballing an XY graph may be quite demanding in some situations 

and, therefore, the development of formulas in accord with selection rules as the principle of 

max-max difference may turn this task to be a more formalized and smoother one to the 

researcher.  

Hence, in order to shed light on the best pair of typical cases for each of the outcomes in the 

scope of this dissertation we adopted the distance formula (d) derived from the Pythagorean 

Theorem. By applying it to the aforementioned data we were able to find the maximum 

spatial difference among two typical cases and, therefore, to identify the best pair to be 

investigated by means of PT. 

            
         

  
 

Where, 

x1, x2 = set membership of cases 1 and 2 in the solution formula 

y1, y2 = set membership of cases 1 and 2 in the outcome 
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In this regard, the coordinates of each country on the horizontal axis (x) is given by its 

membership score in the solution term whereas its score in the outcome under analysis defines 

the country’s position in the vertical axis (y). Table 38 and Table 39 below introduce each 

country’s inclusion into the aforementioned sets. 

 

Table 38 - Membership in the solutions of original and negated outcomes 

DP

(CI * IO * EO)

CP

(CI * EO)

LP

(CI * EO)

OP

(CI * EO)

~DP

(~IO*~EO)

~CP

(~EO)

~LP

(~EO)

~OP

(~EO)

ARG 0.705 0.868 0.868 0.868 0.132 0.132 0.132 0.132

BOL 0.001 0.001 0.001 0.001 0.645 0.999 0.999 0.999

BRA 0.214 0.214 0.214 0.214 0.175 0.786 0.786 0.786

CHL 0.649 0.895 0.895 0.895 0.105 0.105 0.105 0.105

COL 0.126 0.126 0.126 0.126 0.099 0.874 0.874 0.874

CRI 0.775 0.775 0.775 0.775 0.022 0.022 0.022 0.022

DOM 0.093 0.093 0.093 0.093 0.163 0.907 0.907 0.907

ECU 0.001 0.001 0.001 0.001 0.004 0.999 0.999 0.999

ESV 0.006 0.006 0.006 0.006 0.654 0.994 0.994 0.994

GTM 0.113 0.113 0.113 0.113 0.727 0.887 0.887 0.887

HND 0.001 0.001 0.001 0.001 0.993 0.999 0.999 0.999

MEX 0.025 0.025 0.025 0.025 0.150 0.975 0.975 0.975

PAN 0.237 0.237 0.237 0.237 0.149 0.354 0.354 0.354

PER 0.627 0.627 0.627 0.627 0.005 0.309 0.309 0.309

URY 0.351 0.351 0.351 0.351 0.023 0.023 0.023 0.023

MEMBERSHIP SCORES IN THE SOLUTION TERM

Original Outcomes Negated Outcomes
Countries
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Table 39 - Countries memberships in the sets of original and negated outcomes 

DP CP LP OP ~DP ~CP ~LP ~OP

ARG 0.806 0.761 0.726 0.759 0.194 0.239 0.274 0.241

BOL 0.017 0.011 0.011 0.003 0.983 0.989 0.989 0.997

BRA 0.983 0.245 0.148 0.311 0.017 0.755 0.852 0.689

CHL 0.996 0.992 0.994 0.998 0.004 0.008 0.006 0.002

COL 0.965 0.217 0.118 0.244 0.035 0.783 0.882 0.756

CRI 0.927 0.994 0.982 0.992 0.073 0.006 0.018 0.008

DOM 0.095 0.121 0.348 0.094 0.905 0.879 0.652 0.906

ECU 0.082 0.098 0.862 0.143 0.918 0.902 0.138 0.857

ESV 0.160 0.135 0.031 0.039 0.840 0.865 0.969 0.961

GTM 0.031 0.23 0.010 0.016 0.969 0.770 0.990 0.984

HND 0.017 0.034 0.007 0.005 0.983 0.966 0.993 0.995

MEX 0.973 0.073 0.081 0.121 0.027 0.927 0.919 0.879

PAN 0.287 0.082 0.097 0.063 0.713 0.918 0.903 0.937

PER 0.154 0.271 0.098 0.095 0.846 0.729 0.902 0.905

URY 0.991 0.991 0.981 0.995 0.009 0.009 0.019 0.005

Countries

SET MEMBERSHIP SCORES

Original Outcomes Negated Outcomes

 

 

Accordingly, once the formula has been applied to every typical case of our models, eight 

best-matching pairs have been revealed. Table 40 introduces the cases labeled as typical in the 

context of each outcome of interest together with the maximum spatial distance among two 

cases in the cluster. Moreover, the last column of the table identifies the responsible cases for 

such distance as well as their coordinates in the XY axes. 

These results allow, then, for an objective selection of cases for process-tracing purposes. 

Under such circumstances, given the limited space of this dissertation we opted for 

investigating the case of Chile, a typical case of membership in the set CP, in order to 

understand why the set of Latin American countries simultaneously enjoying high levels of 

civic participation (EO) and balanced formal independence of their core institutions (CI) 

strongly overlaps the set of good performers when abuse of power and corruption within the 

system of criminal justice (CP) are measures under analysis. The choice of the outcome CP to 

be further studied lies in the following reasons. 

First, when the original outcomes DP, CP, LP and OP are compared, we observe that the 

minimized solution for the outcome CP is the second most consistent one as well as the one 
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embracing the highest percentage of Latin America’s membership into the outcome, namely 

more than 70% of the membership into the set CP.        

Second, the enhanced parsimonious solution provided by means of the fsQCA method for the 

set CP is the same as those generated for the outcomes LP and OP as well as they enjoy the 

same pair of cases – Chile and Costa Rica – which could be labeled as typical. Comparatively, 

however, the sufficiency relation emerged in the scope of CP accounts for the highest 

consistency (0.857) and coverage (0.707) scores among the three scenarios (CP, LP, and OP) 

where the conjunction CI * EO showed to be relevant for a high systemic performance (see 

Table 37). Hence, in case this relevant conjunction is to be investigated, the deeper 

understanding of its impact on the outcome CP seems to be the best research choice.  

Consequently, besides supporting our choice for studying Chile via a single-case process 

tracing those facts would make us comfortable to opt for investigating the Chilean and the 

Costa Rican high civic participation and balanced degree of formal independence among core 

institutions (CI * EO) alongside low levels of corruption and abuse of powers (CP) in case we 

were to adopt paired process-tracing techniques.            

    

Table 40 - Typical cases of the fsQCA solutions and ideal pairs for PT analysis 

Outcome Typical Cases
Max-Max

Difference
Ideal Pairwise Comparison

DP ARG, CHL, CRI 0.198
ARG (0.705; 0.806)

CHL (0.649; 0.996)

CP CHL, CRI 0.120
CHL (0.895; 0.992)

CRI (0.775; 0.994)

LP CHL, CRI 0.121
CHL (0.895; 0.994)

CRI (0.775; 0.982)

OP CHL, CRI 0.120
CHL (0.895; 0.998)

CRI (0.775; 0.992)

~DP BOL, ESV, GTM 0.148
ESV (0.654; 0.840)

GTM (0.727; 0.969)  

~CP Ø - -

~LP BRA, COL, GTM 0.171
BRA (0.786; 0.852)

GTM (0.887; 0.990)

~OP DOM, GTM 0.081
DOM (0.907; 0.907)

GTM (0.887; 0.984) 
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Notes. Max-Max difference stands for the biggest spatial distance between a pair of typical cases. 

Coordinates are given by the values in parentheses, which are the membership in the solution term and in 

the outcome, respectively. 
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8.2. CAUSAL MECHANISM 

The core of process-tracing methods lies in the investigation of causal mechanisms linking a 

given condition or set thereof to the outcome of interest. In this regard, fsQCA revealed that 

Latin American countries enjoying a symmetric degree of formal independence across their 

respective ministerio público, defensoría, and poder judicial (CI), as well as free and active 

media and civil society (EO) are sufficiently endowed with tools to fight against abuse of 

powers and to curb corruption within their systems of criminal justice (CP). Nonetheless, 

finding evidence of a sufficiency relation between the conjunction CI * EO and the outcome 

CP is just a previous step in the study of causal mechanisms via process tracing. 

Accordingly, beyond the identification of the argued sufficiency relation, PT endeavors 

require the discussion of the causal gear which enables conditions to impact outcomes 

alongside the delimitation of its scope of influence, in other words, of the context under which 

the theorized mechanism is supposed to work. In this regard, given our Latin American and 

democracy-centered analysis we have no aims to further extend the impacts of the causal 

mechanism beyond the cluster of the democratic states of the region. 

In order to provide the reader with an overview of the topic Table 41, which is divided into a 

theoretical and an empirical level, details how our theorized causal mechanism is believed to 

explain the aforementioned sufficiency pattern. 
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Table 41 - Causal mechanism linking condition and outcome 

Part 1 Part 2

Theory
Socioinstitutional    

accountability arrangement

Reciprocal and recursive control 

on core institutions' behaviour

External societal control over the 

system 

High constitutional performance 

of the system of criminal justice

Empirical

Manifestation

Coexistence of formally balanced 

core institutions in terms of the 

compared independence degree 

as well as robust and active 

media and civil society in the 

country

[CI * EO]

Entities: 

- Symmetrically independent 

core institutions [CI]

Activities:

- Demand  information from each 

other

- Exert  mutual control

- Denounce  wrongdoings 

throughout lawsuits

Entities: 

- Robust media and the civil 

society [EO]

Activities:

- Receive  whistleblower's 

denounces on CI’s exercise of 

their activities

- Use  disclosed information as 

inputs for holding  investigations 

and preparing  reports

- Press  for sanctions on 

transgressors

Low levels of corruption and 

abuse of powers by systemic core 

institutions

[CP]

X Outcome

CAUSAL MECHANISM

[Scope Conditions: Latin American Democracies]
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Initially, concerning the conditions, fsQCA suggest that socioinstitutional accountability 

arrangements marked by the coexistence of formally balanced core institutions in terms of 

their compared independence as well as robust and active media and civil society in the 

country (CI * EO) are sufficient for the occurrence of the outcome of interest. 

On the other side of the sufficiency pathway, the outcome is labeled in the theoretical level as 

the high performance of the system of criminal justice from a constitutional standpoint, which 

is actually experienced in the country by low levels of corruption and abuse of powers 

involving systemic core institutions. 

Between such twos poles lies precisely the causal mechanism itself. We conceive it as having 

two sequential parts. The first one consists of the existence of reciprocal and recursive control 

on core institutions’ behavior. By means of explanation, we advocate that the existence of 

symmetrically independent core institutions (CI) in a country increases the possibilities that 

they freely demand information from each other and exert mutual control over their 

counterparts throughout the lifespan of lawsuits brought before the courts. Hence, given the 

enhanced available information, the room for finding misbehavior and, consequently, for 

denouncing wrongdoings are also expected to increase. 

The second part involves the external control of the system performed by the media and the 

civil society. Such stakeholders contribute to the systemic performance for various reasons. 

First, they are receivers of whistleblower's denounces on core institutions’ bad exercise of 

their activities. Second, in this context where the information flow on CIs is increased, they 

use the disclosed data as inputs for holding investigations and preparing assessment reports. 

As a consequence of the previous two activities, such entities are expected to exert pressure 

for sanctions on transgressors within the system and, therefore, to foster a higher performance 

of the system of criminal justice from a constitutional perspective. 

The figure below graphically introduces the expected causal pathway linking the conjunction 

of causal conditions CI * EO and the outcome CP according to the discussion above.  
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Figure 27 – Causal mechanism 

 

Last but not least, when it comes to the variant of PT to be used across this stage it is correct 

to infer that we opted for running a theory-testing process tracing. The reasons for the 

appropriateness of the variant are fourfold. 

First, it offers the possibility of a systemic theory-centric test of a single mechanism which 

could be generalizable throughout Latin American democratic states. Secondly, it allows for 

an empirical test of the necessity of each part of a theorized causal mechanism linking X:Y. 

Third the case selection strategy for theory-testing PT is in accord with ours since it also 

requires the condition, the outcome and the scope conditions to be present in the cases under 

analysis. Fourth, its adoption in mixed-method designs, as this dissertation, is appropriate in 

the cases where an X:Y relation has been found but we are unsure of the causal pathway 

behind it. For all these reasons we believe that the choice of this variant is justified for the 

sake of this work on the hidden causal pathway bridging the conjunction CI * EO and Latin 

American systems of criminal justice enjoying low levels of corruption and abuse of powers.  
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8.3. DATA ON CHILE 

Across our previous analytic stage, Chile showed to be a typical case of a Latin American 

democracy enjoying both low levels of corruption and abuse of powers within its system of 

criminal justice and a well established socioinstitutional accountability arrangement in place. 

In the next pages we will provide the reader with a fine-grained picture of the country’s 

system in what concerns the emerged intersection of causal conditions of systems of criminal 

justice of high constitutional performance marked by the coexistence of symmetrically 

independent core institutions and active media and civil society. For these aims we have 

divided this analytic section into three complementary subsections. The first one will be 

focused upon describing the Chilean context by shedding light upon the suggested 

accountability mechanism and its two forming parts. The second one will discuss the 

constitutional performance in Chile from a regional standpoint. The last one will turn to a 

problematic case of disrupted behavior within the national system of criminal justice in order 

to understand whether our theorized mechanism helps to hold system accountable or not.    

 

8.3.1. Socioinstitutional accountability arrangement 

8.3.1.1. Part I: reciprocal and recursive control on CI’s behavior 

One part of the hypothesized mechanism consists of the existence of symmetrically 

independent core institutions within the system of justice performing reciprocal and recursive 

forms of control. In other words, they simultaneously perform the roles of actor and forum of 

accountability before which criminal prosecution, legal defense, and judicial institutions are to 

be held accountable. Hence, throughout the next pages the reader will be provided with a 

detailed picture of the core institutions within the Chilean system of criminal justice in order 

to be familiar with the actors to be mentioned across the analysis of the specific case to be 

investigated.     

The three national institutions engaged in the criminal prosecution, legal assistance to the 

needy, and to adjudication activities in Chile are, respectively, (i) the Fiscalía de Chile – also 

known as Ministerio Público – headed by the Fiscal Nacional, (ii) the Defensoría Penal 

Pública under the leadership of the Defensor Nacional and (iii) the Poder Judicial whose top 

institution is the Corte Suprema de Justicia with its standing ministers and rotating 

presidency.    
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The Fiscalía enjoys a recent tradition of constitutional presence in Chile. Its origins – as 

Ministerio Público – dates back to 1997 following the enactment of the law 19.519 which 

amended the 1980 national carta magna and, therefore, put an end to the 179 years of time lag 

between the emergence of Chile as an independent state and the constitutional inauguration of 

the public institution concerned with the criminal prosecution. Moreover, in terms of the 

normative framework which shapes its institutional contours, those are basically two legal 

texts: the national constitution itself and the Ley Orgánica del Ministerio Público 

(19.640/1999). For this very reason, those have been the legal texts that we adopted for 

assessing the Chilean fiscalía according to the framework discussed earlier. 

Substantially, our data collection revealed that Chilean legislators opted for providing an 

asymmetric picture of its ministerio público when it comes to a comparison across the three 

institutional levels.  

On the one hand, in the macro-level, concerning the overall institutional design, we observe 

that Chile reached not even the half of the maximum points in our [0-1] scale, namely 0.467, 

or seven out of fifteen. That occurs because institutional administrative and financial matters 

have not been addressed by the 1980 constitution and have been, at the most, embraced by the 

organic law aforementioned. For this reason the formal independence of the Chilean fiscalía 

has been assessed at a lower degree. A short deviation to this infraconstitutional preference is 

noted for the so-labeled ‘legal matters dimension’ as the enactment of law 19.519 brought the 

Fiscalía de Chile inside the constitution by providing a minimal description of it. 

 

Art. 1º Introdúcense en la Constitución Política de la República, las siguientes 

modificaciones: 

[..] 

7.- Agrégase, a continuación del Capítulo VI, el siguiente Capítulo VI-A: 

"Capítulo VI-A 

MINISTERIO PÚBLICO 

Art.80 A.- Un organismo autónomo, jerarquizado, con el nombre de Ministerio 

Público, dirigirá en forma exclusiva la investigación de los hechos constitutivos de 

delito, los que determinen la participación punible y los que acrediten la inocencia 

del imputado y, en su caso, ejercerá la acción penal pública en la forma prevista 

por la ley. De igual manera, le corresponderá La adopción de medidas para 

proteger a las víctimas y a los testigos. En caso alguno podrá ejercer funciones 

jurisdiccionales. […]”. 

(art. 1º, § 7º, of the Law 19.519/1997) 
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On the other hand, in the meso-level it is possible to observe a pro-constitutionalization 

behavior within the legislature. Such attitude favored a higher de jure independence of the 

institutional head of the Ministerio Público, that is, the Fiscal Nacional. In this respect, vital 

aspects of the prerogatives of the position have been constitutionally addressed such as 

disciplinary proceedings for the removal, freedom of association and expression, the expected 

profile and the proceedings for the nomination  as well as the definition of the tenure as Fiscal 

Nacional. The excerpt below exemplifies this option for constitutionalizing the latter of the 

mentioned aspects.    

 

Art. 85 - El Fiscal Nacional será designado por el Presidente de la República, a 

propuesta en quina de la Corte Suprema y con acuerdo del Senado adoptado por 

los dos tercios de sus miembros en ejercicio, en session especialmente convocada 

al efecto. 

Si el Senado no aprobare la proposición del Presidente de la República, la Corte 

Suprema deberá completar la quina proponiendo un nuevo nombre en sustitución 

del rechazado, repitiéndose el procedimiento hasta que se apruebe um 

nombramiento. 

El Fiscal Nacional deberá tener a lo menos diez años de título de abogado, haber 

cumplido cuarenta años de edad y poseer las demás calidades necesarias para ser 

ciudadano con derecho a sufragio; durará ocho años en el ejercicio de sus 

funciones y no podrá ser designado para el período siguiente. 

Será aplicable al Fiscal Nacional lo dispuesto en el inciso segundo del artículo 80 

en lo relativo al tope de edad.  

(art. 85, caput, of the 1980 Constitution) 

 

Simultaneously, the remaining aspects, involving the financial security and the clear motives 

for the removal of the Fiscal Nacional have been detailed in the infraconstitutional law (see 

arts. 53 and 73, of the law nº 19.640/1999). Consequently, in the meso-level the Ministerio 

Público has been classified in the upper-end of our scale by reaching the 0.905 level, or 

nineteen of 21 possible points.   

Lastly, the micro-level shows an intermediate pattern between the macro- and the meso-

levels. It consists of the option for giving constitutional status to the selection criteria of 

professionals aimed at fulfilling a position in the Fiscalía Nacional (art. 88) as well as 

safeguarding their rights of association and expression (arts. 12 and 15) alongside the use of 

infraconstitutional legislation to detail formal prerogatives such as promotion requirements 
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and procedures (art. 75, of the law 19.640/1999), financial security (art. 75, of the law 

19.640/1999), and motives and proceedings for removal from their positions (arts. 50 and 51, 

of the law 19.640/1999). Such legal decisions led the Fiscalía to be appraised in its micro-

level at the 0.708 degree, resulted of seventeen points out of 24.  

Under such circumstances, after considering the different weights asserted to the three levels 

of analysis as explained earlier, the calculated raw independence score of the Ministerio 

Público in Chile was set at 0.653, what represents an intermediate level among the other Latin 

American democracies under study.              

A second core institution in the Chilean system of criminal justice is the Defensoría Penal 

Pública, which was created in the early 2000s but still enjoy no constitutional status in the 

country. Hence, unlike the scenario for the Fiscalía the national constitution cannot be 

claimed to be a fundamental normative framework in the shaping of the institutional design of 

the Defensoría Penal Pública and, therefore, it could not be used as a legal source in our 

attempt to assess the institution in its macro-, meso-, and micro-levels. For this purpose we 

relied solely on the Ley de la Defensoría Penal Pública (19.718/2001). 

In this respect the Chilean Defensoría shows a moderate level of formalization when it comes 

to all of the three subdimensions of the macro-level concerning administrative, financial, and 

legal matters. In other words, when the law 19.718/2001 is analyzed, one would observe that 

legislators opted for strengthening the institutional independence by safeguarding its rights to 

decide upon the budget allocation (art. 7, h), the internal rules of procedures (art. 7, a) as well 

as by formally providing for a minimal description of the institutional raison d’être as 

described below. 

 

Art. 1º - Créase un servicio público, descentralizado funcionalmente y 

desconcentrado territorialmente, denominado Defensoría Penal Pública, en 

adelante "la Defensoría" o "el Servicio", dotado de personalidad jurídica y 

patrimonio propio, sometido a La supervigilancia del Presidente de la República a 

través del Ministerio de Justicia. 

Art. 2º - La Defensoría tiene por finalidad proporcionar defensa penal a los 

imputados o acusados por um crimen, simple delito o falta que sea de competencia 

de um juzgado de garantía o de un tribunal de juicio oral en ló penal y de las 

respectivas Cortes, en su caso, y que carezcan de abogado.  

 

(arts. 1º and 2º, of the law 19.718/2001) 
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However, the Defesoría Penal Pública faces as major hindrances to its independence the fact 

of being unprotected against budget reductions undergone by the congress and also of being 

institutionally located under the scope of the executive power and its Ministry of Justice, 

condition made explicit throughout the art. 1º of the aforementioned law. Accordingly, such 

moderate formalization alongside the option for using infraconstitutional law to detail the 

institution led it be assessed at the 0.400 level, given its six points out of the maximum fifteen 

within our framework.           

Such situation is even less formal in the meso-level. Despite the constitutional safeguard to 

the freedom of association and expression that the Defensor Nacional enjoys (arts. 12 and 15, 

of the 1980 Constitution) the only two other provisions for the institutional independence that 

the Ley de la Defensoría Penal Pública satisfies are those related to the specification of a 

profile for a candidate to be eligible to the seat of Defensor Nacional (art 6) as well as the 

safeguard to his financial security (art 33). Under such circumstances the legal vacuum 

concerning aspects like the nomination proceedings and tenure and also the motives and 

disciplinary proceedings to be fulfilled for an acting Defensor Nacional to be removed, the 

institutional meso-level was assessed at a low level. By means of explanation, the Defensoría 

Penal Pública was appraised at the 0.333 level, which means the achievement of seven points 

out of 21. 

In the micro-level, however, this scenario is different. Although the infraconstitutional option 

led the freedom of expression and association to be the only prerogatives of professionals 

working for the Defensoría to be safeguarded by the 1980 Constitution, the law 19.718/2001 

showed to succeed in filling this gap. That occurs as selection (arts. 26 and 31) and removal 

criteria (arts. 68-74) were entirely comprised by the law as well as the majority of the 

indicators related to the conditions of service (arts. 29, 30, and 32), with the sole exception of 

the tenure of local defensores, who are indeed hired through open public examinations but are 

entitled to hold their position for a very limited short time (art. 31). Given such context, the 

micro-level was assessed at the 0.625 level, or fifteen out of 24 points. 

In accordance to these formal characteristics of the Defensoría Penal Pública alongside the 

different weights asserted to the macro-, meso-, and micro-levels, the calculated raw 

independence score of the institution was set at 0.415, which is located slightly below the 

regional average – 0.446 – of the Latin American democracies under study.     
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In comparison to the criminal prosecution and the legal assistance institutions, the judiciary in 

Chile enjoys a much older tradition which overlaps the very existence of the country as an 

independent state. That occurs as it lasted not even a year between the O’Higgins’ declaration 

of independence as of February of 1818 and the adoption of the first constitutional text 

describing the judiciary. Such text, promulgated in October of the same year, was approved 

through a referendum and experienced a provisory status until its replacement by the 1822 

Constitution. Concerning the normative framework which has been used to assess the current 

status of the judicial power in Chile this was based on the 1980 Constitution adopted during 

the dictatorship of general Augusto Pinochet but still in force since the redemocratization of 

the country from the late 1980s to the early 1990s. Furthermore, an essential regulation to 

consider while assessing the Chilean judiciary is the Código Orgánico de Tribunales 

(7.421/1943), which defines the structure and functioning of the country’s judicial institutions 

as well as it provides for an additional example of the leadership option for keeping and 

amending old legal texts instead of substituting them for brand new ones.          

Regionally, the Chilean judiciary enjoys a low level of formal independence within our 

framework, holding an average score of 0.621 which places it just above the Peruvian (0.544) 

and Costa Rican (0.626) ones. That does not imply that the institution has not been protected 

at all against attempts of encroachment from another but only that apart from the situations 

where non independence provision was, indeed, asserted to the judicial power, the Chilean 

legislators relied not only upon the constitution but also to the law 7.421/1943 to shape the 

country’s judiciary. Given that in our framework constitutional provisions are asserted a 

higher score [3] than infraconstitutional legislation [2] for the higher barriers to amend 

national constitutions, it is no surprise that the final score of the Chilean judiciary was not 

comparatively high.     

This situation is not homogenously observed in the analytic macro-, meso-, and micro-levels, 

though. In the macro-level the scores of the judiciary [0.467] are similar, or even equal, to 

those of the Ministerio Público [0.467] and Defensoría Penal Pública [0.400]. Like the 

others, legal matters concerning the institution are satisfactorily fulfilled since a minimal 

description of the country’s judicial power is provided across art. 76 of the 1980 Constitution. 

Hence, this subdimension of the macro-level achieves the maximum point within our scale.  
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Art. 76 - La facultad de conocer de las causas civiles y criminales, de resolverlas y 

de hacer ejecutar lo juzgado, pertenece exclusivamente a los tribunales 

establecidos por la ley. Ni el Presidente de la República ni el Congreso pueden, en 

caso alguno, ejercer funciones judiciales, avocarse causas pendientes, revisar lós 

fundamentos o contenido de sus resoluciones o hacer revivir procesos fenecidos. 

Reclamada su intervención en forma legal y en negócios de su competencia, no 

podrán excusarse de ejercer su autoridad, ni aun por falta de ley que resuelva la 

contienda o asunto sometidos a su decisión. 

Para hacer ejecutar sus resoluciones, y practicar o hacer practicar los actos de 

instrucción que determine La ley, los tribunales ordinarios de justicia y los 

especiales que integran el Poder Judicial, podrán impartir ordenes directas a la 

fuerza pública o ejercer los medios de acción conducentes de que dispusieren. Los 

demás tribunales lo harán en la forma que la ley determine. 

La autoridad requerida deberá cumplir sin más único trámite el mandato judicial y 

no podrá calificar su fundamento u oportunidad, ni la justicia o legalidad de La 

resolución que se trata de ejecutar. 

(art. 76, of the 1980 Constitution) 

 

Yet, the remaining subdimensions experience a different scenario. That is the result of the 

nonconstitutionalization of administrative and financial matters alongside the lack of legal 

provisions whatsoever of some aspects that could foster the institutional formal independence. 

By means of explanation, administrative matters have been satisfied when it comes to the 

institutional location outside other branches (art. 12 of law 7.421/1943) but neglected when it 

comes to the possibility of the judicial power to freely decide upon its own organization and 

procedures. Similar pattern is observed across financial matters as, on the one hand, the 

judiciary, indeed, participates into the budget allocation (art. 506 of law 7.421/1943) but, on 

the other hand, it is not protected against budget reductions undergone by the congress (art. 67 

of the 1980 Constitution).                 

The situation is much different in the meso-level. Here the legislator opted for clearly giving 

constitutional status to important aspects for the independence of the institutional head of the 

Chilean judiciary, namely the justices who are part of the Corte Suprema de Justicia. 

Accordingly, they have been protected against external interference by the description of the 

specific motives and proceedings for their removal (arts. 52 and 53), tenure (art. 80), freedom 

of association and expression (arts. 12 and 15) and nomination proceedings for the high court 

(art. 78). Apart from that, one criterion has been solely referred to only across the Código 

Orgánico de Tribunales (7.421/1943), namely the required profile of justices of the Corte 

Suprema de Justicia (art. 254) as well as a single aspect – the financial security – has been 
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present in none of the normative frameworks under scrutiny. As a consequence of the high 

constitutionalization of the aspects safeguarding the independence of institutional head, it is 

no surprise that the Chilean judiciary was given in its meso-level the high 0.810 score, 

resulted from seventeen out of 21 maximum points.   

Nevertheless, in the micro-level we observe that the constitutionalization was not an 

overwhelming preference amongst Chilean legislators. Accordingly, the only aspects to be 

safeguarded by the 1980 Constitution are those related to the freedom of association and 

expression (arts. 12 and 15) as well as those concerning the motives and proceedings for the 

removal of lower-rank judges (arts. 79 and 80). The remaining criteria mirroring the expected 

profile of judges and the nomination proceedings, as well as the tenure and promotion within 

the institution have all been subject to the formalization throughout the law 7.421/1943. The 

sole exception is the criteria of financial security, which has been detailed neither in the 1980 

Constitution nor across the Código Orgánico de Tribunales. As a consequence of the 

aforementioned context the Chilean judiciary achieved a score of 0.708 in its micro-level, or 

seventeen out of 24 maximum points. 
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Table 42 - Assessment of Chilean CIs 

Score Score Score

1. INSTITUTION (MACRO-LEVEL) 7 6 7

1.1 ADMINISTRATIVE MATTERS 2 2 2

1.1.1 Institutional location 0 0 2

1.1.2 Rules of procedures 2 2 0

1.2 FINANCIAL MATTERS 2 2 2

1.2.1 Budget allocation 2 2 2

1.2.2 Budget reductions 0 0 0

1.3 LEGAL MATTERS 3 2 3

1.3.1 Minimal description 3 2 3

2. INSTITUTIONAL HEAD (MESO-LEVEL) 19 7 17

2.1 SELECTION CRITERIA 6 2 5

2.1.1 Profile 3 2 2

2.1.2 Nomination proceedings 3 0 3

2.2 CONDITIONS OF SERVICE 8 5 6

2.2.1 Tenure 3 0 3

2.2.2 Financial security 2 2 0

2.2.3 Freedom of association and expression 3 3 3

2.3 REMOVAL CRITERIA 5 0 6

2.3.1 Motives 2 0 3

2.3.1 Disciplinary proceedings 3 0 3

3. PROFESSIONALS (MICRO-LEVEL) 17 15 17

3.1 SELECTION CRITERIA 6 4 4

3.1.1 Profile 3 2 2

3.1.2 Nomination proceedings 3 2 2

3.2 CONDITIONS OF SERVICE 7 7 7

3.2.1 Tenure 0 0 2

3.2.2 Financial security 2 2 0

3.2.3 Freedom of association and expression 3 3 3

3.2.4 Promotion 2 2 2

2.3 REMOVAL CRITERIA 4 4 6

2.3.1 Motives 2 2 3

2.3.1 Disciplinary proceedings 2 2 3

CHILEAN CORE SYSTEMIC INSTITUTIONS
PRO ASS ADJ

 

Notes. PRO = Criminal Prosecution / ASS = Legal Assistance / ADJ = Judiciary. 

 

Figure 28 summarizes the aforementioned discussion by providing for a comparative 

overview of the criminal prosecution (PRO), legal assistance (ASS), and adjudication (ADJ) 

institutions within the Chilean system of criminal justice across their macro-, meso-, and 

micro-levels as well as their respective overall institutional scores once the weighted 

arithmetic mean
6
 is calculated. 

The example provided by Chile suggests that fixing provisions for formal institutional 

independence exclusively within the national constitution may not be a requisite for designing 

                                                
6
 The weighted arithmetic mean has been used as it allows for the differentiation between the 

dimensions in terms of their relative importance. In this regard, macro-, meso-, and micro-levels have 

been asserted weghts of 3, 2, and 1 respectively. 
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high performance systems of criminal justice in terms of corruption and abuse of powers. 

Moreover, our previous fsQCA results indicate that an important feature of good performers 

is not the degree of formal independence individually achieved by each institution according 

to our assessment criteria but how symmetric the whole system is perceived to be. 

In this regard, Chile cannot be claimed as the home country of the most formally independent 

criminal prosecution, legal assistance, and judiciary according to our parameters. On the 

contrary, it enjoys, respectively, only the 10
th

, 9
th

, and 14
th

 most formally independent ones. 

However, when such scores are jointly analyzed, as in the context of this dissertation, one can 

observe that the Chilean system of criminal justice is distinguishable for showing low gaps of 

formal independence between its core institutions, what leads it to be considered a 

homogenous one from a Latin American perspective and to be ranked among the top five 

democracies in the region.    

 

 

Figure 28 - Raw independence scores within the Chilean system 

 

8.3.1.2. Part II: external societal control over the system 

Another part of our socioinstitutional accountability arrangement consists of the existence of 

media and civil society robust enough to exert external societal control over the system of 

criminal justice. This coincides with results emerged from our fsQCA analysis suggesting that 

robust civic participation through free and active media and civil society are essential features 

of clean systems of criminal justice in terms of corruption and abuse of powers. Hence, across 
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this dissertation we aimed at finding out whether the mechanisms in a society for people to 

participate into public life and express their views towards the public sphere were present in 

Latin American democracies or not. 

Accordingly, we turned to underlying concepts behind the idea of a robust civic participation 

such as freedom of opinion and expression, freedom of the media, freedom of civil and 

political organization, freedom of assembly and association, and civic engagement and right 

to petition in order for it to be operationalized. Under this construct lies the idea that the more 

vibrant the media and civil society are, the more likely they are to act as watchdogs and to 

fight for an improved performance of the system of justice. That is the case of Chile as 

comprehensive time-series data and reports provided by the think-tank Freedom House (FH) 

reveal. Such positive picture of Chilean media and civil society corroborates previously 

introduced data on the topic gathered and launched by experts engaged in the World Justice 

Project (WJP) and its Rule of Law Index. 

The South American country is commonly internationally assessed among the best performers 

in the world when it comes to such freedoms. According to the annual report ‘Freedom in the 

World’ (Freedom House (FH) 2019), Chile enjoys a high level of safeguard of citizens’ civil 

rights as well as a vast set thereof, what places the country as a world’s top performer on pair 

with countries such as Australia, Canada, and Denmark and above traditional consolidated 

democracies such as Germany, Japan, and the United States. 

That does not mean that the Chilean context is free of critics. A careful look inside the 

specific institution’s reports ‘Freedom of the Press’ (Freedom House (FH) 2013, 2014, 2015, 

2016, 2017) (2016; Freedom House (FH) 2017)(2016; Freedom House (FH) 2017) indicates 

that there is still work to be done in order for the country to host a completely free and 

welcoming environment for journalists.   

Some of the major issues reported are the high concentration of media ownership and the 

existence of criminal defamation laws inherited from the ancient regime of dictator General 

Augusto Pinochet (1973-1990). Those norms are still in force in the country even though 

intimidation, harassment and violence, in general, are not commonly experienced by Chilean 

journalists as well as cases of threats to the free exercise of media activities are generally 

followed by public outcry. Such friendlier environment to the journalistic profession marks a 

distinction between Chile and the majority of its Latin American counterparts.    
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Concerning the media concentration, itself, we observe that this scenario is especially 

challenging for the radio and newspaper sectors. While the former is controlled by a foreign 

company – the Spanish PRISA – which manages around 60% of the radio stations, the latter 

can be properly described as a duopoly of two national companies – Copesa and El Mercurio 

– which are together responsible for almost the totality of the printed media in the country. 

Such concentration is negative as it hinders the emergence of viable competitors outside the 

umbrella of the major companies. Besides, in the printed sector, where the bulk of political 

and policy debate occurs, state advertising purchases skewed towards the two major players 

favors the consolidation of the duopoly in the newspaper sector and the lack of diversity. 

Although the printed media faces a higher concentration, the radio sector is also problematic 

specially in what concerns community radios, which represent relevant informational sources 

in the least populated, and disputed, southern indigenous areas and which face legal barriers 

to their functioning as the one posed by art. 36B of the ‘Ley General de Telecomunicaciones’ 

nº 18.168/1982, a legal provision that criminalizes the operation of unlicensed community 

media.  

 

Art. 36B - Comete delito de acción pública: 

a) El que opere o explote servicios o instalaciones de telecomunicaciones de libre 

recepción o de radiodifusión sin autorización de la autoridad correspondiente, y el 

que permita que en su domicilio, residencia, morada o medio de transporte, operen 

tales servicios o instalaciones. La pena será la de presidio meno en sus grados 

mínimo a medio, multa de cinco a trescientas unidades tributarias mensuales y 

comiso de los equipos e instalaciones, 

[...] 

(art. 36B, a, of the Law 18.168/1982) 

 

Fortunately, measures to ease the existence of community radio and, therefore, to enhance the 

plurality of perspectives in Chilean media have been put into force such as the Ley de Los 

Servicios de Radiodifusión Comunitaria Ciudadana nº 20.433/2010, which aimed at creating 

a legal framework for the sector and to incorporate a wider range of providers therein, as 

made explicit across its art. 9º as stated below:  
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Art. 9°- Sólo podrán ser titulares de una concesión de Servicio de Radiodifusión 

Comunitaria Ciudadana, las personas jurídicas de derecho privado sin fines de 

lucro, a excepción de las corporaciones y fundaciones municipales, las 

universidades y las personas jurídicas regidas por la ley 19.638, que tengan entre 

sus fines esenciales la promoción del interés general, mediante la prosecución de 

objetivos específicos de carácter cívico, social, cultural, espiritual o de promoción 

de los derechos o principios constitucionales, y que estén constituidas en Chile y 

tengan domicilio en el país. 

Entre otras, podrán ser titulares las siguientes organizaciones: 

a) Los sindicatos y otras organizaciones de trabajadores. 

b) Las juntas de vecinos y demás organizaciones comunitarias, constituidas en 

conformidad a la ley Nº 19.418. 

c) Las asociaciones gremiales. 

d) Las comunidades y asociaciones indígenas, constituidas en conformidad a la ley 

Nº 19.253. 

e) Las comunidades agrícolas. 

f) Las organizaciones comunales de consumidores. 

g) Las organizaciones sin fines de lucro que se encuentren inscritas en el Registro 

Nacional de la Discapacidad, en conformidad a la ley Nº 19.284. 

h) Las organizaciones de adultos mayores, sin fines de lucro, inscritas en el 

registro previsto en la ley Nº 19.828. 

i) Las organizaciones deportivas, regidas por la ley Nº 19.712 o por la ley Nº 

19.418. 

 j) Las agrupaciones de mujeres, constituidas en conformidad a la ley, y las de 

individuos de un mismo género para la defensa y promoción de sus derechos 

sexuales y reproductivos en el marco de la Constitución y la ley. 

Sin perjuicio de lo señalado en las letras precedentes, los órganos de la 

administración del Estado no podrán participar directa ni indirectamente en la 

explotación de los Servicios. 

Asimismo, podrán ser titulares de una concesión las iglesias y organizaciones 

religiosas regidas por la ley Nº 19.638 y las personas jurídicas, sin fines de lucro, 

que tengan el carácter de establecimientos educacionales reconocidos oficialmente 

por el Estado. 

No se podrá ser titular ni explotar a cualquier título más de una concesión de 

Servicios Comunitarios y Ciudadanos de Radiodifusión de Libre Recepción. 

 (art. 9º, of the Law 20.433/2010) 

 

Furthermore an agreement between the national government and the Inter-American 

Commission on Human Rights (IACHR) as of 2015 requiring the implementation of a set of 

policies to foster the emergence of free and inclusive broadcasting was put into practice. This 

latter resolution stems from the case of local radio station Estrella del Mar, in the sparsely 

populated town of Melinka situated in the Guaitecas archipelago of the Aysén region 

(Hernandez 2015). The isolation of the town leads vital goods and services to be scarce as 
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well as the local infrastructure and the energy supply to be poor. Accordingly, the political 

decision to exclude the local radio in 2003 from the free-power system following the mayor 

dissatisfaction towards the station’s editorial criticism had several consequences. Not only 

posed it a barrier to the islanders’ access to local information but it was also highly 

detrimental to the very radio’s viability. That occurred because the lack of alternative 

suppliers impeded the radio station to operate between 8 a.m. to 6 p.m. and left editors with a 

short time window of six hours between 6 p.m. and midnight, the only period where a private 

power supplier was entitled to offer its product against the payment for consumption. 

According to Liliana Tojo, head of the Bolivia and Southern Cone division at the Center for 

Justice and International Law (CEJIL), the IACHR’s decision in favour of the community 

radio is a of special interest as 

 

Los criterios desarrollados en su Informe por la CIDH no sólo tienen implicancias 

para el caso concreto y para Chile, sino también para otros contextos y situaciones 

en las que el ejercicio de la libertad de expresión puede verse afectado. La 

Comisión ha establecido claramente que no puede permitirse que detrás de un 

aparente ejercicio legítimo de facultades estatales se escondan medidas 

discriminatorias o de censura indirecta para castigar o presionar a un medio de 

comunicación por la difusión de opiniones críticas.  

(apud Hernandez 2015) 

 

In a complementary attempt to foster the community and local production of media content in 

Chile, the ‘Ley de la Televisión Digital Terrestre’ nº 20.750/2014 was adopted after long 

debates which lasted five years. One of the majors contributions to a higher plurality of voices 

was the introduction of a fixed quota equal to 40% of the television spectrum for the local, 

regional and community broadcasters. Moreover, it allowed the legally pluralistic and self-

financed autonomous public broadcaster Televisión Nacional (TVN) to operate a second 

regional frequency which should necessarily emphasize educational and cultural content 

developed by the TVN, itself, and also by local producers. Such measures are perceived by 

media watchdogs as positive by turning the already competitive Chilean television sector with 

its seven free-to-air channels even more diverse. 
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Art. 1°- Introdúcense las siguientes modificaciones en la ley N°18.838, que crea el 

Consejo Nacional de Televisión: 

[…] 

§ 14 - Sustitúyese el artículo 15 por el siguiente: 

[…] 

Sin perjuicio de lo dispuesto en el inciso anterior, no podrán otorgarse nuevas 

concesiones con medios propios a aquellas personas jurídicas que ya sean 

titulares de una concesión de la misma naturaleza, o bien controlen o administren 

a otras concesionarias de servicios de radiodifusión televisiva de libre recepción, 

que hayan sido otorgadas por concurso público, en la misma zona de servicio, 

salvo que se trate de una segunda concesión con medios propios a que puede optar 

Televisión Nacional de Chile, y que tenga por objeto la transmisión de señales de 

la propia concesionaria de carácter regional o de otros concesionarios que no 

cuenten con medios propios, en cuyo caso se entenderá que la capacidad de 

transmisión de esta nueva concesión constituirá un remanente para todos los 

efectos contemplados en el artículo 17. 

[…] 

(art. 1º, § 14, of the Law 20.750/2014) 

 

Lastly, when it comes to the internet access, although the market is controlled by a limited 

number of companies, Chilean internet users are not restricted in their activities by any 

government restriction and make up a total of more than two-thirds of the national households 

as of 2015.   

Concerning the second observed problem in the country besides the media concentration there 

are some cases which are worth reporting. The dictatorial and anachronistic defamation laws 

are still on the books and have, indeed, been sporadically used against journalists despite the 

general perception that the state upholds the constitutional freedom of speech that Chileans 

enjoys.  

One of such cases was the one involving journalist Javier Ignacio Rebolledo Escobar who had 

to face charges of ‘damaging the honor’ of the former military officer Raúl Pablo Quintana 

Salazar after the publication of the book Camaleón as of 2017 (Fuentes 2018). Uncommon, 

though, was the fact that the book, centered on the criminal activities of members of the 

Dirección de Inteligencia Nacional (DINA) during the Pinochet’s dictatorship, has been 

argued to damage to honor of someone who had already been convicted and is even in jail for 

the crimes against humanity committed in the period. Notwithstanding, such charges have not 
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been successful within the judiciary as a judge completely dismissed them, not on the merit 

but on the basis of alleged procedural irregularities, though.       

In another famous case the judicial decision was not so welcoming to two journalists who 

have been sued, and deemed guilty, due to a 2013 article headlined ‘El Patrón del Mal’ 

(Cárdenas 2013) about the former member of congress Miodrag Marinović which the courts 

deemed slanderous. Across the article published by the biweekly newspaper ‘El Ciudadano’ 

Rodrigo Javier Calixto, a former advisor of Marinović, accused the influential Patagonian 

politician, who built his political career in the southernmost and the second least populated 

among the sixteen Chilean administrative regions, of crimes such as money laundry, tax 

evasion, and media censorship. As a consequence of the published interview, Sebastián 

Larraín and Bruno Sommer, directors of the newspaper have been convicted in 2015 by the 

Supreme Court and sentenced to 540 of imprisonment and an additional fine of about 200,000 

Chilean pesos (Sanchez 2015). Also in 2015 the convicted journalists decided to bring their 

case before the Inter-American Commission on Human Rights (IACHR) by arguing that their 

conviction was irregular since it infringed their journalistic freedom of expression and also 

ignored the jurisprudence represented by previous cases analyzed by the IACHR, which, in 

turn, questioned the verdict of the Chilean judiciary throughout its annual report (apud Labbe 

2016).   

A similar case of pressure over journalists was experienced by the freelance photographer 

Felipe Durán, who was arrested in 2015 by carabineros, members of the militarized police 

force, due to alleged illegal weapons possession (Martínez 2015). After almost one year of 

preventive detention, the activist, who used to report on the precarious Mapuche situation in 

the southern part of Chile, was set free by the judiciary following the pressure of civil 

society’s organizations who claimed that the imprisonment was arbitrary and represented a 

threat to the Chileans’ rights to freely express their opinions and to independently exert the 

journalistic profession as well as for it was claimed to be imbued with many procedural 

irregularities. As a consequence of the trial, the reporter was set of free on the basis of a lack 

of consistency in the arguments presented by the criminal prosecution in order to charge 

Felipe Durán with the aforementioned crimes (Medrano & Fuentes 2016). 

On the other hand, legal measures such as the 2008 approval of ‘Ley de Transparencia de la 

Función Pública y de Acceso a la Información de la Administración del Estado’ nº 

20.285/2008 have showed to be fruitful in providing journalists and the civil society in 
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general with data to check whether procedures carried out within the public sector are legal 

and righteous or not. Additionally, a high number of about 300,000 requests for specific 

public information have been received and, in general, satisfactorily addressed by public 

agencies in the six-year period covering 2009 and 2015 (Freedom House (FH) 2016). 

Furthermore, the Chilean context should also be seen as friendly in terms of its inexistence of 

state’s engagement into censorship and political control over the media.  

In terms of associational and organizational rights as well as constitutional freedoms of 

expression and belief, essential prerogatives for a vibrant and active civil society to flourish, 

Chilean citizens enjoy a positive environment. Rights for citizens to express their opinions 

and religion in a free way as well as to fully exercise academic freedom and to engage into 

private discussions are widely respected in practice by the state and legally safeguarded by the 

1980 Constitution. Moreover, there is no official interference by the Chilean state in the 

creation and operation of nongovernmental organizations which, in fact, exist in a big number 

across the country. Such organizations are spread across a wide thematic spectrum and some 

of them even dedicate themselves to sensitive topics to governments like governance and 

rights issues, inefficiencies of courts and other judicial-related problems, and unsafe 

imprisonment conditions. 

As concerns the right to assemble, this is widely respected in the country but it is constantly 

challenged, though. That occurs as people enjoy the freedom to protest, and they effectively 

do go to streets to claim for and against government policies. Nonetheless, some protests are 

marred by violence. Recent examples of those are not restricted to the civil movement ’Chile 

Despertó’, which is marked by massive street protests originally triggered by an increase in 

the public transportation fee in the capital city Santiago (Marín 2020). In the past years other 

cases occurred in the country addressing different topics and appealing to different groups 

within the population.  

In 2015 demonstrations were organized by students who claimed for general policy changes 

but focused on the educational sector and their demand for restructuration of universities in 

order to give students a greater say in the way the institutions are ran. This series of protests 

has been generally pacific but there were several situations of confrontation between 

demonstrators and the police where the latter resorted to water cannons and tear gas in order 

to keep protesters under control (Borcosky 2015; Ramírez 2019). Notwithstanding, there has 
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been fewer complaints of police violence during demonstrations when compared to earlier 

experiences. 

Another set of widespread demonstrations occurred two years later. Across this year several 

protests erupted throughout the country but they embraced diverse specific topics, though. In 

September, in another episode involving the recurrent disagreement between the Chilean state 

and the Mapuche people, activists protested against the prison of four members of this 

indigenous minority three months earlier, who were since then on a hunger strike against the 

claimed arbitrariness of their prison and the decision to judge them on the basis of the anti-

terrorism legislation (Alarcón 2017). During the confrontation the carabineros arrested about 

thirty protesters. 

During the same year renewed confrontations between the police force and students occurred 

when several protests emerged in the country enjoying a similar feature: the demand for free 

tertiary education by changing the text of a project of the Bachelet’s government on the topic 

(Hola 2017). Additionally, in July, LGBT and anti-LGBT groups clashed in the capital 

Santiago when a bus of the ultraconservative Spanish group Hazte Oír arrived in the city in 

order to advocate for a so-called ‘traditional family’, headed by a heterosexual married 

couple. In contrast to the former cases, however, the police was here not one of the poles of 

attrition but an external actor who intervened in an effort to separate the two groups and to 

impede that the hostilities escalated (González 2017).  

Similar pattern was experienced, in July 2018, when the topic of disagreement was the 

support, or refusal, to the enactment of free and safe abortion rules, which were, then, under 

parliamentary discussion. The external intervention of carabineros into the conflict resulted in 

three injured women and several arrested people (Monzón 2018). Later that same year, in 

November, the police force was contested in several parts of the country due to the fatal 

shooting of Camilo Catrillanca, a young indigeneous man and grandson of a Mapuche leader 

in the southern Araucanía region, where conflicts involving Mapuche activists and farmers 

and logging firms are recurrent (Batarce 2018). 

The aforementioned cases indicate that although internationally perceived as a pacific place 

for the exercise of the journalistic profession and for the civil society to freely express its 

opinions and demands towards the public sector, there are still hindrances to be overcome 

which affect Chilean journalists and activists. 
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8.3.2. Performance 

Before moving to the analysis of a particular case it is opportune to highlight the overall 

current condition in this country in the Pacific coast marked, from a Latin American 

perspective, by a high constitutional performance of its system of criminal justice.   

Throughout pre-analytic chapters of this dissertation we have introduced our fourfold 

framework to assess the performance of systems of criminal justice, based on so labeled 

democratic, constitutional, and learning perspectives as well as on an overarching measure 

which combines the three aforementioned dimensions. By means of explanation the 

democratic perspective, which builds upon the theoretical tradition of scholars such as Weber 

(1958) and Rousseau (1968), shows as a major concern the level of transparency of the 

system as a means to enhance its legitimacy before the citizenry, whereas the learning 

standpoint, based on works such as those of Deutsch (1963), Easton (1965), and Luhmann 

(1966), emphasizes the systemic efficiency in terms of societal desirable outcomes as a result 

of feedback-based appraisals. 

In addition to those, the constitutional perspective, as discussed across this analytic section of 

our study, suggest another way to assess the performance of systems. Accordingly, influenced 

by the theoretical tradition exemplified by Locke (1980), Hamilton (2001a), and Montesquieu 

(2001), it is mostly concerned with the abuse of powers in the hands of the State as well as 

with its corruption. Hence, from this perspective big efforts should be employed in designing 

systems where arbitrariness and selectivity in the exercise of justice is mitigated as well as 

where corruption and undue pressure over the judicial arena is absent. 

Operationally, as depicted in the Figure 29 below, we have used four complementary criteria 

to assess the performance of systems of criminal justice from the constitutional perspective 

(CP) which, when combined, provided each country’s overall CP score. 
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Figure 29 - LA results for the constitutional performance and its dimensions 

 

The first box-and-whisker plot summarizes the results of the impartiality (IMP) within the 

system in terms of socioeconomic aspects, gender, ethnicity, religious groups, immigration 

background, and sexual orientation. Hence, one might observe that Latin American results 

spans from the very low 0.199 score, obtained by Brazil, to the comparatively high 0.628 

measured in Costa Rica. Moreover, one might observe that the horizontal line inside the box 

indicating the median of the results in the region (0.327) is also at a low level, which implies 

that at least half of the Latin American democracies are perceived to have partial systems of 

criminal justice where scores are under the 0.5 threshold. That is not the case of Chile, our 

country of interest of the aims of our process-tracing analysis. Its score (0.561) resulted from 

the weighted arithmetic mean of the country’s data in the four-year period, which ranged from 

0.526 to 0.597. It not only lies above the regional median but it is also in the upper quartile of 

the distribution being ranked as the third-best performer just behind Costa Rica and Uruguay. 

The second boxplot introduces the regional results in respect to the procedures and basic 

rights (P&R) within the system of criminal justice. In other words, when this criterion is to be 

assessed the research concern shifts to the degree to which (i) the presumption of innocence, 

(ii) the crime evidence, (iii) the use of arrest and pre-trial detention, (iv) the torture and 

abusive treatment, (v) the legal assistance, (vi) and the rights of prisoners are present in a 

given system of criminal justice. The second graph indicates that Latin American countries 

enjoy a higher standard of respect to the procedures and basic rights (P&R) vis-à-vis the status 
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of the perceived impartiality (IMP) within the system. That can be argued because not only 

are its minimum (0.313, in Honduras) and maximum (0.699, in Costa Rica) observed values 

located at higher levels than those ones related to the IMP indicator do, but also because its 

median value (0.422) goes in the very same direction. 

Moreover, the small size of the boxplot indicates that the interquartile range mirroring the 

difference between the first and the third quartiles is small, that is to say that such 

intermediary group comprising 50% of the countries is less dispersed across the [0-1] range. 

When it comes to Chile one might infer that also for this measure the country enjoys one of 

the highest results in a cross-section regional comparison, which is only topped by Costa 

Rica. The country’s scores ranged in the [0.617-0.645] interval during the period 2015-2019 

what resulted in a weighted arithmetic mean of 0.635 for the P&R indicator.        

The third boxplot in Figure 29 is that where the regional results of corruption (COR) in terms 

of the existence of bribery and powerful criminal interests within the system are displayed. 

Similar to the P&R the COR dimension is also formed by a less dispersed intermediary 

cluster. In fact, the interquartile range of the latter (0.130) is even lower than that of the 

former (0.137). Besides, the median value for COR (0.430) is the highest among the four 

dimensions of the indicator CP and it reveals that 50% of the systems of criminal justice in 

Latin America enjoy results for the absence of systemic corruption which are higher than the 

0.430 level in a [0-1] scale. Concerning its upper and lowest extremities, those are represented 

the Bolivian bad performance (0.222) as well as the Uruguayan top result (0.758). It is 

precisely in this upper quartile, just after Uruguay, that Chile is located given its 0.699 score 

for systemic corruption. Concerning the fluctuation of the country’s scores across time, they 

ranged between 0.681 and 0.728 leading to the aforementioned weighted mean. 

The last measure which is part of the overall CP indicator is that revealing the level of 

political undue influence over local and national courts (POI). In this respect the regional 

results are much more diffuse as the fourth boxplot suggests. Not only displays it the highest 

interquartile range among the four dimensions (0.279) but it also enjoys the highest amplitude 

in terms of the difference between its minimum (0.126, in Bolivia) and maximum (0.769, in 

Chile) values. Although Chile constantly showed to be a top performer across the other three 

dimensions of the indicator CP, it is precisely with regards to the inexistence of political 

undue influence over the national and local courts that the country reaches its highest 
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comparative performance by being ranked first in Latin America as a result of its scores from 

0.772 and 0.787 for the indicator between 2015 ad 2019. 

As a consequence of the geometric mean of the former results, the index of systemic 

performance from a constitutional standpoint (CP) has been calculated and graphically 

depicted by the fifth boxplot. It summarizes the overall status in the region of the countries’ 

results for abuse of powers and corruption in their systems of criminal justice. In this regard, 

we observe that the intermediary cluster comprising the countries between the first and the 

third quartiles is the most concise when compared to the other boxplots as it embraces 50% of 

the countries in a 0.115 range. Besides, it is also possible to infer that the median of 0.393 

implies that no less than half of the countries show poorer results than the 0.5 performance 

threshold as well as that Costa Rica (0.673) and Bolivia (0.232) stand out, respectively, as the 

best and worst performers in Latin America in terms of their systemic constitutional 

performance (CP). 

Concerning specifically to the Chilean system of criminal justice, its score (0.662) places the 

country as the second best in the region and enables us to label it as a system which enjoys, in 

general, low levels of corruption and abuse of powers. The country’s detailed scores for the 

IMP, P&R, COR, and POI dimensions as well as for the overall constitutional performance 

measure (CP) are depicted in the Figure 30 below where the four-year track is represented. 

 

 

Figure 30 – Chilean results for CP and its dimensions 
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Once we the reader has been provided with a comprehensive picture of Chilean media and 

civil society as well as of its core institutions and the status quo of corruption and abuse of 

powers in the country’s system of criminal justice we turn to the analysis of a specific case 

throughout the following pages of this chapter. 

 

8.3.3. ‘Desastre de Rancagua’ 

‘Desastre de Rancagua’ is one of the historical denominations of the battle where the rebel 

forces led by Bernardo O’Higgins have been defeated by Spanish troops in the context of the 

Chilean independence wars. Not only marks it the end of the Chilean ‘Patria Vieja’ but it also 

accounts for the beginning of the Spanish ‘Reconquista’ in the post-Napoleon period. 

Recently, however, it gained an additional usage in the country by referring to a scandal 

which revealed corrupted networks within the Rancaguan judiciary. This is precisely the case 

to be discussed in this section as part of our attempts to better understand the mechanism 

which leads the Chilean system of criminal justice to be claimed, from a Latin American 

perspective, as a good example when the constitutional lenses are adopted to assess 

performance. 

It may initially be seem as a contradictory decision to select a corruption scandal in order to 

study the alleged mechanism behind systems of criminal justice enjoying lower levels of 

corruption and abuse of powers but we advocate that it is not. Its properness lies in the fact 

that the disclosure and punishment of such wrongdoings involving actors who hold public 

positions is precisely one of the virtues of cleaner systems. Under such circumstances, the 

investigation of the ‘desastre de Rancagua’ offers us the possibility to test whether our 

theorized causal mechanism was in place in this Chilean commune in this attempt to hold the 

local judiciary accountable through the investigation and punishment of corrupt judges. 

It was the 22
nd

 of October 2018 the kickoff day of the case when an anonymous letter arrived 

at the Rancaguan unit of the Fiscalía de Chile (FC), the national criminal prosecution 

institution. Written by an unsuccessful candidate to public positions in different tribunals of 

O’Higgins and Maule regions it denounced a nepotistic pattern of nominations to such seats in 

favor of the daughter of one of the ministers of the appellate court in Rancagua. Such 

frustration and suspicions are made clear in the excerpt below of the original anonymous 

letter.          



228 

 

Soy un profesional del área de las ciencias sociales y hace por lo menos un par de 

años que he estado postulando a cargos en diversos tribunales de la VI y VII 

Región, especialmente en el área de familia. No he tenido éxito aún en mis 

postulaciones, pero no obstante de ello sí me he preocupado de averiguar quiénes 

han ingresado y ganado los concurso [sic] para ver qué me puede faltar para 

lograr mi objetivo. En estas averiguaciones tomé conocimiento que una asistente 

social de nombre Carla [sic] Vásquez Valenzuela, quien sería hija del presidente 

de la Corte de Apelaciones de Rancagua, Marcelo Vásquez, ha logrado ingresar a 

dos tribunales distintos a cumplir funciones sin participar en ningún tipo de 

concurso, o si ha participado no podría haber sido seleccionada precisamente por 

dicho parentesco. [...] Cuando ingresan personas que tienen parentescos 

importantes se le cortan las alas a profesionales comunes y corrientes que no 

tenemos esos vínculos. Es decir, estaría operando el famoso concepto de 

'nepotismo'. Octubre 2018.         

(apud López 2019) 

 

Precisely on this day, the investigation led by the local fiscalía began. It later revealed that 

Karla Vásquez Valenzuela had, indeed, been nominated to public positions in regional 

branches of the judiciary. However, in contrast to the suspicion highlighted across the 

aforementioned letter, the daughter of then judge Marcelo Vásquez Fernández had not been 

pointed to fill existing positions in just two tribunals but to five of them, instead, namely: (i) 

Letras y Garantía de Peumo, (ii) Letras de San Vicente de Tagua Tagua, (iii) Letras, Familia 

y Garantía de Litueche, (iv) Letras y Familia de Rengo, and (v) Letras, Familia y Garantía de 

Santa Cruz. In total she had been the beneficiary of twenty nominations and gathered over 

630 days of work between the 22
nd

 of February 2016 and the 21
st
 of September of 2018, 

period when the numerous decrees in her favor have been issued by the president of the Corte 

de Apelaciones de Rancagua, Emilio Elgueta Torres, or by any of his substitutes (López 

2019). 

The illegality of these nominations are made explicit across article 260 of the Código 

Orgánico de Tribunales, which prohibits the nomination of the daughter of an appellate court 

judge to a position within the same jurisdiction.       

 

Art. 260. No podrán ingresar en el Escalafón Secundario aquellos que sean 

cónyuges o tengan alguno de los parentescos o vínculos indicados en el artículo 

anterior con algún ministro o fiscal judicial de la Corte Suprema o de Corte de 

Apelaciones, o con algún miembro del Escalafón Primario que se desempeñe en el 
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territorio jurisdiccional del cargo que se trata de proveer. El mismo impedimento 

se aplicará a aquellos que tengan un acuerdo de unión civil con los referidos 

ministros o fiscales. 

[…] 

(Art. 260, Código Orgánico de Tribunales 1943) 

 

Moreover, as a means also to avoid nepotistic behavior article 220 of the Código Penal fixes 

sanctions for the civil servants which engage into illegal nominations of individuals to public 

positions. 

 

Art. 220. El empleado público que a sabiendas designare en un cargo público a 

persona que se encuentre afecta a inhabilidad legal que le impida ejercerlo, será 

sancionado con la pena de inhabilitación especial temporal en cualquiera de sus 

grados y multa de cinco a diez unidades tributarias mensuales. 

(Art. 220, Código Penal 1874) 

 

Given such set of evidences and the incompatibility between the nominations and existing 

legal norms the investigation led by the regional prosecutor Emiliano Arias began by targeting 

judges Emilio Elgueta, Marcelo Vásquez, and, in a later stage, also Marcelo Albornoz. This 

decision was followed until the end of the year by two important reactions from actors 

operating within the system.  

On the one hand, implicated judges Elgueta and Vásquez formally complained on the 29
th

 of 

October about an alleged selectivity and arbitrariness of criminal prosecutor Emiliano Arias, 

head of the offices of the fiscalía in the O’Higgins region, to the Corte Suprema de Justicia 

(CS) as well as to the uppermost authority of Fiscalía de Chile (FC), Jorge Abbott, by urging 

him to:  

Ordenar la formación de sumario administrativo en su contra y en definitiva 

sancionarlo con la mayor gravedad, solicitando su remoción a la Excma. Corte 

Suprema de Justicia o aplicarle el máximo de las sanciones disciplinarias que su 

Estatuto le permite, acorde a la gravedad de los hechos denunciados y su 

contumaz reiteración. 

(apud Toro 2018) 
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Nevertheless, in opposite to the wishes of the judges, Emiliano Arias continued to lead the 

investigations, situation that would change only as of April of the following year when the 

Consejo de Defensa del Estado (CDE) suggested the transfer of the investigation to Santiago 

as well as after Emiliano Arias and the criminal prosecutor Sergio Moya have engaged in 

disputes for the control of the investigations in Rancagua. In this context, the case has, indeed, 

been transferred to Santiago to the hands of Raúl Guzmán, head of the Fiscalía Regional 

Metropolitana Sur (Guerra 2019), and the righteousness of Arias’ behavior has been 

investigated by Eugenio Campos, who ended up being named by the Consejo Extraordinario 

de Fiscales Regionales (CEFR) to assess his peer (Gamboa 2019). 

Despite such future disputes within the Chilean fiscalía, the Supreme Court decided to name, 

still in 2018, one of its ministers, namely justice Rosa María Maggi, to internally investigate 

the denunciations involving the three members of the judiciary in Rancagua. Hence, on the 3
rd

 

of December 2018 she started investigating the presumed influence peddling on the part of the 

judges. 

In the beginning of the following year investigations led to the suspension of Emilio Elgueta 

from his duties (Valenzuela 2019) as well as his formal accusation by the criminal 

prosecution, together with judge Vásquez, for influence peddling as suggested by illegal 

nominations in the court and also by illegal interventions across the lifespan of lawsuits 

(Ojeda 2019).  

After the suspension of judge Elgueta on the 22
nd

 of March, justice Rosa Maggi decided on 

the 4
th

 of April for suspending also Marcelo Vásquez and Marcelo Albornoz from their duties 

in Rancagua for the next four months (Carvajal 2019). Yet, raids have been carried out in the 

offices of Gabriel Henríquez, Rodrigo Guerrero, Víctor Beltrán, and Pablo Latorre, private 

lawyers with professional interests in the Rancaguan court of appeals and accused of 

‘alegatos de pasillo’, in other words, of attempting to informally influence the judges’ 

verdicts. Simultaneously, raids have been carried out in Marcelo Vásquez’ office in the court 

as the result of criticism from criminal prosecutors towards an alleged obstruction of justice 

perpetrated by the investigated judges (Vallejos 2019). 

One symptom of this obscure behavior was made public by the media on the 16
th

 of April 

when videos of security cameras have been disclosed and showed Marcelo Vásquez 

surreptitiously entering his office at night and leaving it later carrying bags. Such videos 
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coincide with arguments coming from prosecutor Sergio Moya, who denounced three days 

earlier the judge’s behavior.  

 

El ministro Vásquez se contactó con nosotros a través de su abogada defensora la 

semana pasada, el día martes, con la finalidad de aportar antecedentes y ponerse 

a disposición de la investigación. Eso se programó para el día viernes, donde se le 

recibió, entregaron algunos antecedentes, pero la semana pasada nos informamos 

que dos días previos a esa visita de buena fe, el imputado concurrió en horas de la 

noche a la corte a retirar en una bolsa una multiplicidad de especies, como 

pendrives y otros objetos de relevancia penal, y que al analizar el registro de su 

oficina se constató que había cajones que habían sido desarrajados para sustraer 

información. Es decir, hay maniobras de parte de los imputados para entorpecer la 

investigación. 

(apud Rivera 2019) 

 

Furthermore, according to Moya the obstruction of justice was not circumscribed to Marcelo 

Vásquez and could be noticed, for instance, through the hurdles posed by Emilio Elgueta to 

avoid the prosecutors from having access to his banking transactions (apud Rivera 2019). 

Besides such videos recorded though security cameras, other digital sources of evidence have 

been disclosed by the media in the period and contributed to turn Elgueta and Vásquez’ 

condition even more problematic by suggesting a linkage between the judges and a gang of 

drug dealers (Arellano 2019). This case occurred some months earlier, in September 2018, 

when Kevin Gómez, member of the gang led by La Choclo, his auntie, got formally accused 

for intimidation and robbery and then preventively incarcerated by the Juzgado de Garantía 

de Rancagua. One month later the same tribunal reviewed its former decision by substituting 

the preventive detention for a bail amounting to one million Chilean pesos.  

As a consequence of this change the regional fiscalía challenged the decision, which was, 

then, analyzed by a chamber of the Corte de Apelaciones de Rancagua whose two of the three 

members were precisely Emilio Elgueta Torres and Marcelo Vásquez Fernández. Initially, the 

chamber’s decision was coincident with the very first one of the Juzgado de Garantía de 

Rancagua. Nonetheless, after being reviewed by the judiciary, and again challenged by the 

fiscalía, the case was brought for further deliberation of the very same chamber in the court of 

appeals. This time the decision made by Elgueta, Vásquez, and their colleague was different: 
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instead of the preventive incarceration Kevin Gómez was released on bail of three million 

Chilean pesos.          

As intercepted phone calls between the gang members indicated, Kevin’s freedom cost, apart 

from the bail, itself, other 3.5 million Chilean pesos transferred to members of the Rancaguan 

Court of Appeals in order for their decision to be changed.    

In the same month, María Eugenia Manaud, head of the Consejo de Defensa del Estado 

(CDE), made public the plenum’s decision to file a complaint against Elgueta for 

prevarication (Cerna 2019a). In accordance to that prosecutor Sergio Moya formally 

denounced the judge for prevarication but also for illicit enrichment. As regards the complaint 

for prevarication the set of evidences was threefold. Firstly, he prosecutor claimed that in 

2018 the judge has directly contacted a defendant and his lawyers a few days before 

participating in the trial of his case. Secondly, concerning the relations between Emilio 

Elgueta and his private doctor and Freemason brother in the Rancagua Masonic lodge, Luis 

Arenas, Sergio Moya stated that the judge      

  

Intervino directamente recurso de protección interpuesto por su médico personal, 

hermano de la Logia de Rancagua y, por sobre todo amigo personal, Luis Arenas, 

quien al día de hoy se encuentra condenado por trafico de psicotrópicos y 

estupefacientes […]. Elgueta, en plena consciencia de la relación que tenía con el 

médico, no se inhabilitó ni informó a las partes […] incluso transmitió, vía 

Whatsapp, el avance que dicho recurso tenía en la Corte de Apelaciones [...] Esto 

permitió a Arenas tener acceso ilimitado a recetas cheque retenidas, las que se 

emplearon para trafico de este psicotrópico a nivel nacional. 

(apud Cerna 2019b) 

 

Thirdly, Moya also argued that Emilio Elgueta had been contacted more than fifty times via 

phone calls by Gabriel Hernández, a private lawyer who enjoyed a personal connection with 

the judge as well as professional interests in the Appellate Court of Rancagua.      

 
En la tramitación de nueve causas penales se puede constatar que Elgueta votaba 

a favor de las pretensiones de Henríquez, ya sea como minoría o mayoría [y] se 

comunicó con el propio abogado y un imputado que fue sobreseído […] en 

perjuicio de la parte contraria. 

(apud Cerna 2019b) 
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Yet, when it comes to the alleged crime of illicit enrichment, the prosecutor pointed out that 

between 2016 and 2018 Elgueta enjoyed an unjustified increase of about $30 millions Chilean 

pesos. Such statements have been followed by SC justice Maggi, who concluded the 

investigations and notified Emilio Elgueta, and also judge Marcelo Vásquez, of additional 

accusations for non-performance of duties and breach of the principle of probity (Reyes 

2019). As a consequence of the complaints on the backs of the three judges Rosa Maggi 

claimed to have gathered a consistent enough set of evidences in order to advocate for their 

removal from the Rancaguan appellate court. In order to substantiate her decision, Maggi 

specified a set of misconducts on the part of each judge (apud Ávila 2019a). 

First, Emilio Elgueta was accused of (i) intervening in a lawsuit in favor his friend Luis 

Arenas, (ii) having irregularly kept in contact with lawyers involved in seven different cases 

to be judged by him, (iii) having asked personal favors to the regional prosecutor in 

O’Higgins in order to benefit his ex-wife and a former student with professional positions, 

(iv) having exerted pressure for the nomination of a former student to a position in a regional 

court, and (v) having asked for and accepted the amount of $1.000.000 Chilean pesos from 

judge Gianni Libretti, 22 days after the latter got appointed to his position. 

As regards Marcelo Vásquez she pointed him as responsible for (i) irregularly appointing his 

daughter as surrogate technical advisor, (ii) having illegally advised his friend Luis Arenas, 

and (iii) having arbitrarily modified without legal reasons the membership of judges to one of 

the chambers in the Appellate Court of Rancagua. 

Lastly, Marcelo Albornoz was considered guilty for having asked Luis Arenas the amount of 

$1.500.000 Chilean pesos. 

In a summarized manner SC justice Rosa Maggi considered the removal of the three judges as 

necessary given that   

 
Las conductas reprochadas afectan gravemente el deber de integridad de los 

jueces, que junto con la independencia e imparcialidad constituyen pilares básicos 

del ejercicio jurisdiccional. Es propicio recordar que los principios de Bangalore, 

que se construyen precisamente en torno a la independencia, imparcialidad e 

integridad, se orientan a fortalecer la confianza ciudadana en el sistema de 

judicial, aspecto que se ha visto severamente dañado como consecuencia del 

indebido ejercicio de las atribuciones que la ley concede a los jueces y al 

reprochable comportamiento que merece la sanción propuesta. 

(apud Ávila 2019a) 
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Naturally such decision was not left unchecked by the accused judges. One example of that 

was the decision of Vásquez’ lawyers to question the participation of five of the judges in the 

Supreme Court voting body that would decide on the righteousness of Maggi’s 

recommendation to start the removal of the three judges (Molina 2019). By doing that the 

defense was able to postpone the decision for almost one month. 

On the 2
nd

 of July, however, the case was brought again for deliberation by the plenum of the 

Supreme Court, which was convinced by Rosa Maggi’s arguments advocating for the removal 

of all judges. According to Lamberto Cisternas, spokesman in the country’s highest court,  

 

El tribunal ha aprobado, ha mantenido, los mismos cargos que la señora ministra 

formuló y la misma proposición de sanciones. Se ha acordado aplicar la sanción 

de cuatro meses de suspensión y abrir un cuaderno de remoción. La sentencia 

propiamente tal se emitirá durante el plazo de 10 días. […] La decisión fue 

prácticamente unánime, y cuando digo prácticamente estoy diciendo que hay 

algunas diferencias un poco sutiles, por llamarlo de esa manera. Por ejemplo en 

algún caso no aplicar los cuatro meses de suspensión sino que dos, en algún caso 

no abrir los cuadernos de remoción. 

(apud Cerna 2019c) 

 

The next day, as a consequence of the SC ruling marking the upcoming end of his trajectory 

as a judge besides other criminal implications which could eventually be even more severe, 

Marcelo Albornoz committed suicide (Vilchez 2019). 

Different attitude was showed by Emilio Elgueta who appealed to the constitutional court as 

an attempt to suspend the removal process. In response to that the plenum of the court 

unanimously decided five days later that the removal process should not be suspended (Peña 

2019). Furthermore, on the 19
th

 of July additional accusations have been included in the 

process against Emilio Elgueta, what made his legal attempts to remain as a judge even harder 

to succeed (Ávila 2019b). 

In fact, on the 26
th

 of August the Supreme Court concluded the removal process of both 

Elgueta and Vásquez what was followed by an unsuccessful final attempt to keep their 

positions (Ayala & Jara 2019). On the 7
th

 of October 2019, in its final act, this contemporary 

‘desastre de Rancagua’ came to an end with three fallen judges who represented a corrupt 
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patria vieja that the Chilean system of criminal justice tries to curb by holding individuals and 

institutions accountable (Arce 2019).  

Figure 31 and Figure 32 respectively pinpoint some of the major facts pertaining to the case 

as well as the network of connections between mentioned individuals and institutions as 

discussed in the previous pages of this chapter.                                              
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Figure 31 – Timeline of the case 
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Notes. Connections in red stand for those leading the three judges to be investigated. Remaining ones are either between the judges and investigators or not directly linked to them.  

Figure 32 – Network of individual connections 
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It is essential to highlight that the corruption scandal in the Rancaguan judiciary enjoyed 

strong interest by the civil society and high coverage by Chilean printed media during the 

whole period spanning from the first accusations against Marcelo Vásquez, Emilio Elgueta, 

and Marcelo Albornoz to the definitive decision of the Supreme Court in the late 2019. In 

fact, a bibliometric search carried out by us revealed that all national daily printed newspapers 

as well as all the regional ones with headquarters in the O’Higgins region have put effort in 

providing the Chilean society with information on the corruption scandal in the heart of the 

local branch of the judicial power. This coincides with our prior expectations emerged from 

the fsQCA results which suggested that the existence of an active media in a country is an 

important feature of the cleanest and least arbitrary Latin American systems of criminal 

justice.             

 

Table 43 - List of national and O'Higgins' daily printed media 

NEWSPAPER WEBSITE REGION COVERAGE

EL MERCURIO www.emol.com Región Metropolitana de Santiago OK

LA TERCERA www.latercera.com Región Metropolitana de Santiago OK

LAS ÚLTIMAS NOTICIAS www.lun.com Región Metropolitana de Santiago OK

LA CUARTA www.lacuarta.com Región Metropolitana de Santiago OK

LA SEGUNDA www.lasegunda.com Región Metropolitana de Santiago OK

LA NACIÓN www.lanacion.cl Región Metropolitana de Santiago OK

PUBLIMETRO www.publimetro.cl Región Metropolitana de Santiago OK

LA HORA www.lahora.cl Región Metropolitana de Santiago OK

HOYXHOY www.hoyxhoy.cl Región Metropolitana de Santiago OK

EL GRÁFICO www.elgraficochile.cl Región Metropolitana de Santiago OK

EL RANCAGÜINO www.elrancaguino.cl VI - Región del Libertador Bernardo O'Higgins OK

EL TIPÓGRAFO www.eltipografo.cl VI - Región del Libertador Bernardo O'Higgins OK

EL LIBERTADOR - VI - Región del Libertador Bernardo O'Higgins OK

EL CÓNDOR http://www.diarioelcondor.cl VI - Región del Libertador Bernardo O'Higgins OK

DIARIO VI REGIÓN www.diarioviregion.cl VI - Región del Libertador Bernardo O'Higgins OK

N
A

T
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N
A

L
R

E
G
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N

A
L
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Lastly, in a way to summarize the discussion carried out throughout the current section of this 

dissertation we found opportune to exemplify the ways in which the theorized 

socioinstitutional accountability arrangement operated in Rancagua. By introducing the 

information of Table 44 we aim at providing the reader with real facts occurred throughout 

the lifespan of the ‘desastre de Rancagua’ according to the previous discussion and to 

simultaneously classify each of them from the perspective of our accountability mechanism. 

The rationale behind that is to deepen our arguments stating that clean systems of criminal 

justice in Latin America are those enjoying symmetrically independent core institutions (CI) 

and robust media and civil society (EO) by offering several evidence-based reasons. 

First, a scenario with symmetrically independent criminal prosecution, legal assistance, and 

adjudication institutions is positive as we conceive it as more conducive for institutions (i) to 

demand information from each other, as occurred with the regional fiscalía in Rancagua when 

it carried out raids in the local Appellate Court as a means to gather relevant information for 

the case; (ii) to exert mutual control, as the very initial decision of prosecutor Emiliano Arias 

to conduct investigations on the behavior of judges Emilio Elgueta, Marcelo Vásquez, and 

Marcelo Albornoz following the arrival of an anonymous letter showing suspicions of 

nepotism in the court; and (iii) to denounce wrongdoings throughout lawsuits, exemplified by 

Sergio Moya’s denunciations of obstruction of justice on the part of judges Elgueta and 

Vásquez and later emphasized by the disclosure of a security camera. 

Second, the existence of active media and civil society is seen as positive since they act as 

watchdogs that hold core institutions accountable (i) by receiving whistleblower’s denounces 

on CI’s exercise of their activities, as the group photo of Senator Juan Pablo Letelier, member 

of the Socialist Party, together with investigated judges Elgueta and Vásquez, as well as judge 

Gianni Libretti which was received and disclosed by Radio Bío Bío and which cast suspicion 

on his conversations with the Fiscal Nacional Jorge Abbott in favour of the judges; (ii) by 

using disclosed information as inputs for holding investigations and preparing reports, as the 

connections between judges Elgueta and Vásquez with a gang of drug dealers that a report 

prepared by the civil society organization CIPER containing the transcription of phone 

interceptions among gangsters revealed; and (iii) by pressing for sanctions on transgressors, as 

the extensive coverage by all national and regional printed media during the whole period 

from the emergence to the final judicial decision on the case indicates. 
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Table 44 brings the theorized mechanism of socioinstitutional accountability arrangement and 

its two compounding parts, namely the reciprocal and recursive control on core institutions’ 

behavior and the external control over the system, together with its empirical manifestation 

marked by real activities performed by entities involved in the investigation, punishment, and 

dispersal of information on this corruption scandal which shook the judiciary in the O’Higgins 

region.    

 

Table 44 - Causal mechanism in theory and practice 

Entity Activity Entity Activity

- Demand information from 

each other

Fiscalía  Regional

de O'Higgins 

- 11/04/2019: Raids are carried out at the Rancaguan 

Court of Appeals 

- Exert mutual control
Fiscalía  Regional

de O'Higgins 

-22/12/2018: Fiscalía starts investigating judges 

Elgueta, Vásquez, and Albornoz

- Denounce wrongdoings 

throughout lawsuits

Fiscalía  Regional

de O'Higgins 

- 12/04/2019: Prosecutor Sergio Moya denounces 

obstruction of justice by judges

- Receive whistleblower's 

denounces on CI's behaviour

- Civil Society

- National/Regional 

Media

- 10/04/2019: Photo of Senator Juan Pablo Letelier 

together with investigated judges is disclosed 

- Use disclosed information as 

inputs for holding 

investigations and preparing 

reports 

- Civil Society

- National/Regional 

Media

- 26/03/2019: Connections between judges Elgueta and 

Vásquez with a gang of drug dealers are revealed

- Press for sanctions on 

transgressions

National/Regional 

Media

- 22/10/2018 ~ 07/10/2019: Desastre de Rancagua is 

extensively covered by all national and regional 

newspapers during the whole period of analysis

Desastre de Rancagua
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9. FINAL REMARKS 

On the 25
th

 September 2015, after a lengthy process spanning three years of debate in the 

scope of the Post-2015 Development Agenda, the United Nations (UN) and its member states 

agreed upon adopting the 2030 Agenda for Sustainable Development, which would succeed 

the Millennium Development Goals (MDGs) adopted for the period from 2000 to 2015. 

Among the seventeen extensive and interlinked goals to be pursued by signatory countries, 

one is of special interest to the topic discussed throughout this dissertation as it calls 

governments to action to foster peace, justice, and strong institutions across twelve targets and 

twenty-three indicators. 

In this context, given the poor levels of peace, justice and robustness of democratic 

institutions in Latin America, what poses barriers to the achievement of sustainable societies 

according to the UN’s agenda, our work on the system of criminal justice and its networks of 

public accountability in the region showed to be an opportune endeavor. Ultimately, it is hard 

to conceive a peaceful and fair environment in a context where institutions in general and 

those of the system of justice, in particular, are either vulnerable to encroachments and 

external influence or extremely insulated and immune from being held accountable for their 

activities.   

Additionally, despite its growing role in the policymaking arena across the world, the 

judiciary remains as the least investigated of the three traditional branches of the State. This 

scenario is even fuzzier when it comes to the information provided on the public institutions 

concerned with the criminal prosecution and the legal assistance to the needy. Hence, this 

dissertation was aimed at fulfilling part of this gap by providing information not just on the 

judiciary itself but on institutions of the system of criminal justice in a broader sense. 

The underlying idea was that a single-institution analysis could be misleading for our 

purposes as it does not necessarily mirror the status quo of the whole environment where the 

institution operates. Besides, the adoption of the concept of public accountability as our 

theoretical lenses also showed to be fruitful and opportune as it inverted upside-down the 

usual perspective of analysis, which often places judicial institutions as forums before which 

the elected branches of the State are held accountable and rarely conceive them as targeted 

actors of oversight. 

Concerning the concept of public accountability used across this work it reveals a specific 

social relationship “between an actor and a forum, in which the actor has an obligation to 
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explain and to justify his or her conduct, the forum can pose questions and pass judgment, and 

the actor may face consequences” (Bovens 2007: 450). Accordingly, in the theoretical 

framework developed by us, the definition of performance of systems of criminal justice 

builds upon Bovens (2007), who suggests a threefold analysis. Under the democratic 

standpoint we conceive the legitimacy of the system of justice as inherently linked to its 

readiness to provide people with information on its performance in a way to highlight its 

subjection to the ultimate principal within the ‘democratic chain of delegation’, namely the 

citizenry. In other words, by building on the theoretical tradition of Weber (1958) and 

Rousseau (1968) we aimed at measuring the extent to which sufficient and appropriate 

information on laws and judicial decisions as well as upon general data requests was made 

publicly available so that the system could be constantly monitored and appraised in its 

activity by external actors.   

A second perspective on performance, the constitutional one, suggests that a major concern 

towards the monopolistic exercise of judicial authority by the State should be placed in the 

prevention of abuse of powers and corrupted behavior on the part of the actors operating 

within the system of criminal justice. That relies on the theoretical tradition of Locke (1980), 

Hamilton et al. (2001), and Montesquieu (2001) by focusing upon the degree to which the 

system was designed in a way that arbitrariness and selectivity in the exercise of justice are 

mitigated as well as that corruption and undue pressure over it are absent. In practical terms, 

(i) impartiality, (ii) respect to legal procedures and basic rights, (iii) level of corruption, and 

(iv) vulnerability to political influence, were measures of special interest throughout analyses. 

The learning perspective is the remaining one towards performance. In accordance to it the 

awareness about the status of the system is a basic requirement not only to award good 

performers but also to control for poor ones. Moreover, feedback-based appraisals are tools 

that shed light on existing drivers of failure and that teach and induce actors to higher 

effectiveness and efficiency. Under such circumstances, based on the works Deutsch (1963), 

Easton (1965), and Luhmann (1966), the central evaluation criterion should be the extent to 

which the system of criminal justice was able to efficiently and effectively deliver the 

desirable societal outcomes across its full range of investigative, adjudicating and corrective 

tasks.     

Once we have discussed the theoretical framework we moved to the first analytical stage of 

this mixed-method dissertation, namely that based on the fuzzy-set Qualitative Comparative 
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Analysis. For this purpose, we have run eight complementary analytic models: four of them in 

order to unveil patterns behind the LA countries enjoying high systemic performance and four 

other models focusing upon commonalities between poor performers. After running the 

analyses, the results suggested that systems of high performance enjoy as common patterns 

the existence of symmetrically independent criminal prosecution, legal assistance, and judicial 

institutions. Besides, they also have active media and civil societies. The only difference 

across the four models was that, from the democratic perspective, systems of high 

performance also have as a necessary part of the sufficient combination of conditions the 

existence of strong institutions belonging to the system of criminal justice which act as 

overseers over the three core institutions.          

As regards the four remaining models, namely those targeting countries enjoying low levels 

of performance of their systems of criminal justice, an observed common feature is that the 

absence of active media and civil societies are sufficient conditions for the occurrence of poor 

performance of systems of criminal justice from the constitutional, the learning, and the 

overall perspectives. Yet, such constrained room for action by the media and civil society are 

also present in countries showing low levels of performance when the democratic lenses are 

taken into account. However, in contrast to the others, from this standpoint this causal 

condition is a necessary but insufficient part of the causal pathway of the least democratic 

systems, which is formed by the intersection between constrained media and civil society and 

asymmetric internal accountability institutions to oversee the conduct of the criminal 

prosecution, the legal assistance to the needy, and the judiciary in the country.       

In accordance to our mixed-method sequential study, the fsQCA cross-section analyses 

should be succeeded by a single-case in-depth one. For this purpose we turned to the process-

tracing method with the aim at uncovering the causal gear between the intersection of casual 

conditions emerged from the fsQCA and the assessed performance of the system of criminal 

justice in a given Latin American country of interest. In this regard, two aspects are opportune 

to be highlighted before we recapitulate the main results of the process-tracing analysis. 

Given the limited space of a dissertation and the in-depth qualitative nature of the process-

tracing method, the restriction of the analysis to just one of the eight fsQCA generated models 

– the causal path to high constitutional performance (CP) – and to one single country-case – 

the typical case represented by Chile – seemed to be an opportune decision. First, in 

comparison to the original outcomes DP, CP, LP and OP the minimized solution for the 
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outcome CP was the second most consistent one as well as the one embracing the highest 

percentage of Latin America’s membership into the outcome, reaching more than 70% of the 

membership into the set CP. Second, the enhanced parsimonious solution provided by means 

of the fsQCA method for the set CP was the same as those generated for the outcomes LP and 

OP as well as they enjoyed the same pair of cases – Chile and Costa Rica – which could be 

labeled as typical. Comparatively, however, the sufficiency relation emerged in the scope of 

CP accounted for the highest consistency (0.857) and coverage (0.707) scores among the three 

scenarios (CP, LP, and OP) where the conjunction CI * EO showed to be relevant for a high 

systemic performance. Hence, in case this relevant conjunction was to be investigated, the 

deeper understanding of its impact on the outcome CP seemed to be the best research choice. 

In this context, as Chile showed the highest membership in both the conjunction of causal 

conditions and the outcome of interest we felt comfortable to adopt it as the analytical case for 

process-tracing purposes.        

More importantly, however, was the preceding activity of theoretically conceptualizing the 

mechanism that we claim to exist between Latin American systems of criminal justice 

enjoying both the combination of symmetrically independent core institutions (CI) and active 

media and civil society (EO) as well as which face low levels of corruption and abuse of 

powers (CP). Between these two poles lies precisely the mechanism, itself. 

Our mechanism consists of two sequential parts to be observed. The first one consists of the 

existence of reciprocal and recursive control on core institutions’ behavior. By means of 

explanation, we advocate that the existence of symmetrically independent core institutions 

(CI) in a country increases the possibilities that they freely demand information from each 

other and exert mutual control over their counterparts throughout the lifespan of lawsuits 

brought before the courts. Hence, given the increased available information, the room for 

finding misbehavior and, consequently, for denouncing wrongdoings are also expected to 

increase. 

The second part involves the external control of the system performed by the media and the 

civil society. Such stakeholders contribute to the systemic performance for various reasons. 

First, they are receivers of whistleblower's denounces on core institutions’ bad exercise of 

their activities. Second, in this context where the information flow on CIs is enhanced, they 

use the disclosed data as inputs for holding investigations and preparing assessment reports. 

As a consequence of the previous two activities, such entities are expected to exert pressure 
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for sanctions on transgressors within the system and, therefore, to foster a higher performance 

of the system of criminal justice from a constitutional perspective. 

Once the mechanism and its parts have been introduced, we moved to the discussion of the 

Chilean situation in terms of the (i) media and the civil society, (ii) the three core institutions 

in the country’s system of criminal justice, and (iii) the systemic performance from the 

constitutional standpoint. Thereafter, we carried out the process-tracing analysis per se by 

investigating the extent to which our socioinstitutional accountability mechanism was at place 

in a specific case from the Chilean context. 

For this sake we opted for discussing the so-labeled ‘desastre de Rancagua’, a corruption 

scandal which shook the Chilean judiciary in the O’Higgins region. As we argued before, it 

may initially be seem as a contradictory decision to select a corruption scandal in order to 

study the alleged mechanism behind systems of criminal justice enjoying lower levels of 

corruption and abuse of powers but we advocate that it is not. Its properness lies in the fact 

that the disclosure and punishment of such wrongdoings involving actors who hold public 

positions is precisely one of the virtues of cleaner systems. Under such circumstances, the 

investigation of the ‘desastre de Rancagua’ offered us the possibility to test whether our 

theorized causal mechanism was in place in this attempt to hold the local judiciary 

accountable through the investigation and punishment of corrupt judges. 

Throughout this analytical endeavor we observed that all activities that we conceived as 

inherent of the two parts of our socioinstitutional accountability mechanism were present in 

the case of Rancagua. These findings substantiate our claims that socioinstitutional 

accountability arrangements enable symmetrically independent core institutions of the system 

of criminal justice to demand information, mutually control and denounce wrongdoings from 

each other to the media and civil society’s stakeholders which, in turn, investigate and exert 

pressure over the system towards low levels of corruption and abuse of powers.                

By doing that we hope having contributed to our epistemic community by shedding light on 

current shortcomings observed in the scientific production within the field and by bringing 

accountability studies and researches on institutions of the system of criminal justice together 

through an holistic approach. Furthermore, the theoretical and empirical contributions marked 

by the conceptualized accountability networks within the system of criminal justice, the 

threefold framework for discussing performance based on different theoretical traditions, 

rationales, central evaluation criteria, and measurement indicators, as well as well as the 
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gathered data and the developed assessment tools are examples of the relevance of the current 

work. 

Last but not least, through the unusual implementation of a mixed-method research based on 

the sequential employment of fsQCA followed by the process-tracing method we hope having 

provided useful empirical evidence of the benefits of holding institutions of the system of 

criminal justice accountable for their conduct as well as having provided a plausible 

explanation of the causal gear linking the institutional causal pathway identified through the 

fsQCA to low levels of corruption and abuse of powers. 
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