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ABSTRACT 

The issue that this thesis addresses is the rationale behind the outsourcing decision of legal 

activities. To address this problem, the purpose of this study has explored what strategy 

Multinational Enterprises from the Brazilian Shipping Industry apply when deciding to outsource 

their legal activities. Companies in the industry face a very complex legal environment, in which 

laws and regulations are fragmented, lack systematization and are often unstable. Therefore, legal 

outsourcing ought to be a well thought decision, as it has a big impact on companies’ general 

objectives. The goal of this study then was to uncover the common points that these companies 

face when making their outsourcing decision. The researcher opted for a qualitative study, more 

specifically case study, in which data was gathered by conducting interviews with professionals of 

the industry. Questions were formulated based on both legal management literature and 

Transaction Cost Theory (TCT). Interviewed professionals had relevant experience with the legal 

matters that their respective companies face and provided rich answers. Interviews were 

transcribed and analyzed. Gathered data and discussion of results has demonstrated that indeed 

legal outsourcing is a well-cared for subject by companies and that the decision to outsource or 

not relies on many variables, the two most important being volume and complexity. It was also 

uncovered that contracts and regulatory matters are pressing issues for companies that directly 

impacts how inside counsel relates to providers. In sum, the results have painted an interesting 

picture of legal outsourcing in the specific industry, but that might prove to be valuable for future 

studies and analysis of legal outsourcing in different contexts. 

 

Keywords: outsourcing; legal outsourcing; legal department; shipping industry; transaction cost 

theory. 

 

 

 

 



 

 

RESUMO 

O objetivo desse trabalho é abordar a racionalidade por trás da decisão de terceirização jurídica. 

Para isso, explorou se a estratégia aplicada por empresas multinacionais da indústria shipping 

brasileira quando optam pela terceirização de suas atividades jurídicas. Empresas dessa indústria 

tem que lidar com um ambiente legal complexo, em que leis e regulações são fragmentadas, e onde 

há uma falta de sistematização e por vezes insegurança jurídica.  Desta forma, a terceirização 

jurídica deve ser uma decisão refletida cuidadosamente, já que tem um impacto grande nos 

objetivos gerais das empresas. A intenção do estudo então era desvendar quais são os principais 

aspectos que as empresas enfrentam na sua tomada de decisão. Para analisar isso, utilizou-se de 

um estudo qualitativo, mais especificamente estudo de caso, em que dados foram coletados por 

meio de entrevistas com profissionais da indústria. As questões foram formuladas com base na 

literatura de departamentos jurídicos, assim como em Teoria dos Custos de Transação (TCT). 

Foram entrevistados profissionais com experiência relevante dos problemas jurídicos que suas 

respectivas empresas enfrentam que forneceram respostas valiosas. As entrevistas foram 

transcritas e analisadas. Dados coletados e discussão de resultados permitiram a conclusão de que 

a terceirização jurídica é de fato uma decisão muito sensível e pensada na indústria, e que é afetada 

por muitas variáveis, sendo as mais importantes volume e complexidade. Evidenciou-se também 

que contratos e assuntos regulatórios são importantíssimos para as empresas e que afetam 

diretamente o comportamento de departamento jurídicos com os fornecedores. Em suma, os 

resultados pintaram um interessante cenário sobre terceirização na indústria específica, mas que 

podem vir a ser úteis para futuros estudos e análises do tema de terceirização jurídica em contextos 

diferentes. 

   

Palavras chave: terceirização; terceirização jurídica; departamento jurídico; indústria shipping; 

teoria do custo de transação.  
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I. Introduction 

Brazil holds the infamous stigma of being a tough environment to do business in, despite it 

being the 9th economy of the world with a GDP of around 2 trillion dollars (World Bank, 

2019). One of the main reasons for this difficulty could be attributed to the complexity of its 

legal environment. 

Since its 1988 Constitution, up until 2016, Brazil had already edited and added around 5.4 

million laws (Do Amaral et al., 2013). Hand in hand to the numerous laws the country has, the 

country also has a true culture of judicialization. According to the Brazilian National Council 

of Justice (Conselho Nacional de Justiça, 2019), in 2018, there were still 78,7 million lawsuits 

waiting for some type of final decision, despite several efforts to diminish this situation such 

as incentives to alternative resolutions methods such as Arbitration and Mediation. 

Going even further, if a positive correlation between the number of lawsuits and the number of 

new lawyers coming out of school could be made, then one could say that Brazil’s legal 

education (and market) contributes to deepen this reality. Currently there are approximately 

1,1 million lawyers in the country, meaning that 1 in every 190 habitants in Brazil is a lawyer. 

Brazil also has the highest number of law schools in the world, a sum bigger than all the other 

countries in the world combined (Pedrozo & Abrão, 2019). 

Based on these stats, it is not hard to conclude that Brazil has a truly unique legal environment. 

For a company to have long term success in the country it must learn how to navigate and to 

quickly adapt to legislative changes. And this is especially true for Multinational Enterprise’s 

(MNE), who must balance their business operations according to different jurisdictions and 

cultural differences.  

MNE’s in Brazil usually handle their legal activities through a legal department. Nonetheless, 

there are several cases in which management is entirely outsourced to a law firm – meaning 

that there is no business unit called “the legal department”. However, even those companies 

that outsource their legal activities entirely must have a point of contact in the company that is 

responsible for handling communication with the law firm. And this person of contact is usually 

a lawyer.  
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Notwithstanding the issue of whether companies have a proper legal department or not, it 

cannot be debated that legal management is essential to every single company. Legal 

departments are true essential business unities as they leverage companies to new positions, 

creating opportunities and making companies goals tangible. Even in companies that do not 

have their own departments, effective legal management is key for long term success. Legal 

activities no longer can be understood as reactive, in today’s globalized economy they are true 

strategic tool inside companies (Andrade, 1998). 

Companies make use of their respective legal departments in different ways. And the rationale 

behind it is much more complex than simply economic costs, as variables such as size of the 

company, specific industry, organizational structure, type of legal issues, volume play an 

important role in setting boundaries.  

In the specific context of MNE’s, it is hard to imagine a company that does not outsource at 

least some aspect of its legal work. The challenge of having a legal team that is responsible for 

all the legal issues that the company faces is not viable in many cases and this is where 

outsourcing comes into play. It serves as a practical solution that allows for cost and work 

optimization. Concisely, outsourcing allows buying of specialized legal services at a lower 

price than it would otherwise be the case had it to be made internally.  

And even though legal management is undeniable crucial for companies, legal outsourcing is 

yet to be distinguished from other outsourcing decisions across the firm. In the researcher’s 

opinion although Legal Outsourcing hasn’t had much development, it is a theme that is very 

important and merits attention. Although legal activities do not directly contribute to 

companies’ pursuit of profit, they are very important to the maintenance of the firm’s activities 

and its survival. A company cannot afford to carelessly handle its legal activities, 

consequentially it’s choosing of providers, if it wants to ensure that its activities are sustainable 

in the medium to long term. This has motivated the attempt of this study of systematization of 

the phenomena. 

The objective of this research then was to gain insights on legal departments choice for 

organizational form, enabling to understand what the rationale for legal outsourcing is and how 

it impacts MNE’s. To enable this endeavor, a qualitative analysis of the matter was chosen, 
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more specifically a case study of MNE’s enterprises that operate in the Brazilian maritime 

transport industry, also known as the Shipping Industry. 

The Shipping Industry is one of the oldest and most important industries in the world. 

According to the International Maritime Organization, approximately 90% of world trade is 

carried by the international shipping industry. Without shipping, intercontinental trade would 

be hard to imagine. For illustration purposes, a single large containership in the period of one 

year can carry over 200,000 container loads of cargo (International Chamber of Shipping, s.d.). 

The sea has always played a crucial role, not only in terms of transportation, but also as a key 

element to nations as it enabled their developments. (Octaviano, 2013). Brazil is a living 

example of this. The country has navigable coastline of 8.5 thousand kilometers, and at least 

90% of all exports are carried out by sea (Legado Brasil, 2017). Seeing that most of these trades 

were carried out by sea, one can easily grasp how important maritime transportation is for the 

country. 

As one might imagine, the Shipping industry or more broadly the whole logistics behind this 

transportation modal, is quite complex. Is one of the areas of law which has the highest number 

of links to others, as it touches subjects such as constitutional law, international (both public 

and private to treaties and conventions published by the International Maritime Organization – 

IMO and World Trade Organization – WTO), commercial, civil law, consumer protection, 

regulatory issues, customs, environmental law and administrative law, maritime criminal, 

maritime tax, integration law and more (de Castro Junior, 2009). Furthermore, there is a lack 

is a lack of systematization of many aspects of maritime law as there is no proper Maritime 

Code in Brazil, as it is the case in some other nations. 

Seeing the complexity of Maritime Law – and its correlated matters - and the numbers of lawyer 

that the country has - previously laid out, one would expect that there are a great number of 

lawyers capable of handling the subject. Unfortunately, that couldn’t be further from the truth. 

In Brazil, there is lack of professionals that operate in this area. Moreover, it is a subject that is 

rarely taught in law schools and that professionals show interest. The practice of maritime law 

is concentrated on the hands of a quite small number of law firms. 

Therefore, in a market in which there is a complex legal system, a high demand for highly 

skillful professionals, and low supply, the issue of internalization vs externalization must be 
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pressing. This means that MNE’s in the industry ought to give more attention to their legal 

management strategy, as opposed to consider it as a mere mitigator of inevitable costs, which 

makes the setting perfect for a study like this.  

Again, the researcher’s intention was to dig deeper on the rationale for legal outsourcing. 

Therefore, narrowing down the study to the shipping industry, rather than opting for a cross 

industry one, allowed it to be more precise. Conducting a cross industry study would require 

overlooking specificities of each industry and would necessarily have a quantitative outlook. 

Therefore, the researcher opted for a qualitative case study. 

When the shipping industry is referred in this study the intention was to account for the market 

of navigation and transport. Five different professionals with significant experience on the 

industry and on legal issues were interviewed. Questions were formulated based on the most 

relevant topics of literature review, which were on legal management and on economic theory, 

more specifically, transaction cost theory developed fundamentally by Coase (1937) and 

Williamson (1975). Transaction Cost Theory (TCT) is the most predominant theory for 

explaining organizational boundaries. As McCarthy & Anagnostou (2004), p.64 explain: 

Transaction cost analysis integrates economic theory with management practice and 

organization science to study why organizations exist, what are their configurations and what 

determines their boundaries based on the assumption that transaction costs are minimized.”  

Few studies tackle legal outsourcing, let alone there is a breath of studies that investigate the 

phenomenon from an economic theory perspective. Therefore, the decision to opt for the use 

of TCT theory to formulate questions, therefore to direct results, was also an attempt for 

systematization, as there is no breadth of studies on the subject to the best of the researcher’s 

knowledge that could serve as a compass. 

In conclusion, data collected from respondents have provided extensive material on legal 

outsourcing and have given us important insights on how it is manifested in the Brazilian 

Shipping Industry.  Nonetheless, despite this study being conducted in a very specific setting, 

the researcher firmly believes that some of the conclusions might prove to be useful for future 

studies in the matter of legal outsourcing, regardless of the industry. 
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II. Literature review 

A- Legal outsourcing 

This section seeks to discuss the literature on legal management, more specifically, on legal 

departments and legal outsourcing. First, a conceptual definition is made. Second, an overview 

of the topic is given.  Third, the phenomenon of outsourcing is discussed. Fourth, the issue of 

insourced vs outsourced legal activities is examined. Last, some final considerations on MNE’s 

and the shipping industry are made. 

Definition 

Before proceeding any further with the research, a conceptual distinction needs to be made. 

Many studies use the term “Legal Outsourcing” (LO) interchangeably with “Legal Process 

Outsourcing” (LPO). Both concepts refer to different types of outsourcing. LPO refers more 

specifically to the act of outsourcing certain process of legal work to staff that is not necessarily 

of lawyers, such as e-discovery, and that is often done by providers abroad in countries such 

as India. A concept that shares familiarity with offshore outsourcing to some degree. Whereas 

“Legal Outsourcing”, which is the term used in this paper, is used to describe the phenomenon 

of companies looking to outsource their legal services, i.e. the activities that normally would 

fall under the responsibility of the legal department.  

The distinction between LPO and LO needed to be discussed in order to achieve a better 

academic systematization of the subject, as there is a gap in the literature that bridges the fields 

of management and law.  

The decision to make or to buy 

Under globalization outsourcing has flourished as an increasingly common strategy that spans 

to nearly every imaginable industry and activity of the firm. Even activities that were once 

thought to be highly skilled and subject to a high degree of subjectivity are broken down and 

some of its processes are outsourced. 

Some common attributed benefits to outsourcing are cost saving, reduced staff, taking 

advantage of external skills and technologies and freeing employees to concentrate on more 

important activities. Cons revolve around the dilemma of competition, loss of initiative by the 
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buyer and migration of production and services to vendor’s country and the harmful aspect of 

offshore outsourcing strategy (Dolgui & Proth, 2013). 

Defining the term “outsourcing” was of particular difficulty for this research. Since this study 

would not be possible without the intersection of management, legal management and to some 

degree law literature, choosing a stricter term would impasse attempts of integrating the 

different fields and consolidating an intersection. The management literature takes a stricter 

approach, the legal management and law literature on the other hand do not preoccupy 

themselves so much with its definition, relying rather on a more intuitive understanding of the 

phenomena.  

After much reflection, outsourcing was set in terms of internalization versus externalization of 

a determined good or service. An activity that is not vertically integrated, that is, an activity 

that an outside provider is hired to perform was considered to be outsourcing for the purposes 

of this work. This broad definition was chosen in order to facilitate the interpretation and 

integration of the literature.  

Therefore, for the purpose of this work, outsourcing is defined as the choice to reject a vertical 

integration of a given service by hiring outside suppliers. 

Legal outsourcing 

Law departments can be understood as a service department within the corporation that 

provides legal counseling and guidance to business managers and to workers in operating and 

other service departments (Maddock, 1952).  

As a business unit, the legal department was never understood as one that directly contributes 

to the companies’ overall goal of pursuing profits. Proactive and preventive action weren’t 

sought after in the past, especially in Brazil where legal risk brought too much uncertainty to 

companies’ activities and forced legal departments to act mainly in a reactive manner. 

Nowadays this has changed with stabilization of the country, however the paradigm of the legal 

unity being viewed as a reactive department remains for the most part (Andrade, 1998). 

However, regardless of the perception that remains of legal departments, it cannot be denied 

that the approach to legal department management has undergone dramatic changes as it is 

much more concerned with preventive action and is in constant communication with other areas 
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of the firm. Furthermore, in-house lawyers have become much more accustomed to metrics 

and attentive to management practices as they are subjected to constant pressure to cut costs 

related to suppliers (Margolis, 2007). 

Corporate counsels are investing more in their own expertise, using a wide range of providers 

and giving a bigger focus on costs. In today’s economy managing an appropriately sized in-

house legal department becomes a critical issue for the organization. The fundamental act of 

choosing a provider nowadays goes further than choosing the best service available, or even 

the cheapest, it requires choosing quality service that is cost effective (Lauer & Ryce, 2011). 

Albeit outsourcing being a common theme for legal departments, its materialization was hard 

to analyze. The outsourcing phenomena is much more familiar and easier to grasp in other 

departments of the firm. Other activities of the firm be those core (e.g. manufacturing decision 

inside and an automobile company) or non-core (e.g. Information Technology (IT) solutions 

inside the same firm) are more reflected upon, as opposed to legal ones. There are numerous 

qualitative and quantitative studies done on outsourcing of other activities of the firm. 

Oliveira & Ramos (2005) upon studying General Counsels’ trends in Brazil have found that 

the option to internalize or externalize legal activities have undergone changes on the last 

decades. According to them, law departments used to have two or three lawyers, and most of 

their work was outsourced. However, to diminish costs, several legal services started to be 

internalized, with data collected indicating that there is a pattern in which mass litigation and 

more sophisticated matters are outsourced, whereas everyday matters and contracts are kept 

internally. Their study has also indicated that in large companies, corporate governance has 

stood out as part of legal department’ work.  

Having said that outsourcing has been studied in an array of areas, one might think that there 

is no reason to single out legal activities since a similar logic could be applied to other non-

core activities of the firm such as accounting or IT for instance. The researcher however doesn’t 

believe that such logic would be helpful for the study of managerial approaches to legal 

activities. Furthermore, legal activities are essential to companies’ maintenance and survival 

and they have their own peculiarities. It would be wrong to assume that the development of 

legal outsourcing has followed the same logic as with other areas of the firm.  
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The option to outsource or not might sound simple at first. One might think ‘Legal departments 

are not designed to litigate; therefore, they handle internal affairs such as consultation with 

internal clients and contracts. The rest is outsourced’. However, this hypothetical thinking 

couldn’t be further from the reality. With the constant development of legal departments and 

the in-house profession, as well as the need to cut costs the boundaries of the legal department 

have become much more complex and have required more strategic thinking. Not only that, 

but legal outsourcing as phenomenon is particular to each distinct company, and to every 

industry. It would be wrong to assume that the outsourcing rationale is the same in every single 

industry and cross-industry. Every company has its own culture, its own set of legal problems, 

of organizational choice. As every industry has its own set of recurrent themes and challenges. 

Outsourcing vs Insourcing Legal activities 

An important question that underlines legal outsourcing is on whether the advantages of 

outsourcing legal activities outweighs the disadvantages. This study does not specifically seek 

to answer this question, however it is important to go over some of the advantages and 

disadvantages that the literature normally highlights.  

Some common benefits attributed to internalizing more legal activities are: i- better internal 

client service; ii- better legal advice due to inside knowledge of the company; iii- creating an 

opportunity for the law department to hire attorneys and legal assistants with more industry 

experience and a skill set more closely tailored to meet the company’s legal needs; iv- greater 

control over legal matters staffing and resources; v- risk mitigation (by sharing experiences 

with employees of the company, having the possibility to affect change); vi- efficiencies in not 

having to educate outside counsel about the company and its policies and procedures; vii- 

creating opportunities for in house counsel to develop their skills and to retain knowledge 

within the company (Practical law, n.d.); 

The upsides of insourcing emerge if the company: i- fails to perform a cost-benefit analysis 

before bringing legal work in-house (ultimately then not saving the company money, but 

increasing costs as a result of hiring more staff); ii- ineffectively manage the needed resources, 

such as having an understaffed department, lacks of space or resources needed to hire more 

people which might lead to staff burnout and low morale; iii- the results are less optimal than 
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they otherwise would be by using outside counsel; iv- to have an inefficient legal department 

if low value legal work is insourced. (Practical law, n.d.); 

Andrade (1998) holds the opinion that legal departments are more efficient than law firms as 

the former has more knowledge of the company and the latter treats the company as just one 

more client. Her opinion is not black and white though, she is making a counter argument to 

the belief that providers necessarily add value to the service both in quality and price. 

In the researcher’s opinion there is no definitive answer as to whether outsourcing outweighs 

insourcing or vice versa. It is difficult to compare the efficiency of a legal department vs a law 

firm. Nonetheless, in general terms, it can be inferred from the literature that the dichotomy 

relies on many variables such as specific subjects, background of the employees, number of 

employees, use a well-defined parameter, limitations and other variables. 

MNE’s Legal Departments’ and the Shipping Industry 

Having set out the premise that legal department management and the question of outsourcing 

within the department is of fundamental importance, a specific argument of how that applies 

to the context of Multinational Enterprises located in Brazil, especially those of the shipping 

industry, is yet to be made. 

The rationale implied in this work is quite simple. If corporations necessarily engage in some 

type of legal outsourcing with the differentiation relying only to the degree to which it happens 

- variables such as industry, volume, types of lawsuits, organizational choice and so on and that 

this holds stronger in the context of MNE’s in Brazil, which are companies that are subject to 

different jurisdictions and must conciliate different national and international interest, and that 

face international pressures and cultural management clashes. Then, MNE’s in the Brazilian 

shipping industry necessarily engage in legal outsourcing, and their choice of whether to make 

or to buy is of extreme importance and deserves to be reflected upon. 

The maritime transport industry is quite complex.  It requires skilled legal professionals that 

can comprehend various aspects of the law and other subjects such as engineering and 

meteorology to some degree. (De Castro Junior, 2010). There are many national and 

international regulatory agencies that dictates rules in the industry, such as ANTAQ (National 

Agency of Transportation by Water); CONIT (National Council of Political Integration of 
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Transport); DCP (Directory of Ports) and internationally by IMO- International Maritime 

Organization and WTO (World Trade Organization) and WCO – (World Trade Customs 

Organization) . 

The industry is also international by nature, which brings jurisdictional conflicts. For instance, 

only 1% of the goods transported in the foreign trade context is conducted by vessels that have 

a Brazilian Flag. Furthermore, the country is not a signatory of some of the main international 

conventions regarding maritime transportation, which ends up raising discussions regarding 

civil liabilities and calls for a careful comprehension and applicability of lex mercatoria by 

judges. (De Castro Junior, 2010) 

Therefore, for the purposes of this study, it is assumed that MNE’s in the Brazilian shipping 

industry face the choice of outsourcing their legal activities very carefully due to the complex 

legal nature that they face. While the researcher is aware that some of the assumptions laid 

above might be generic, they do account for explaining the general aspects of the phenomena. 

There is no denying that legal outsourcing is a widespread phenomenon for MNE’s in the 

Brazilian shipping industry.  

B- Transaction Cost Economics (TCE) 

Economic theory was used in this study to formulate questions and to uncover the phenomena 

of legal outsourcing. Therefore, this section seeks to give an overview of the literature on 

transaction cost economics. First, the background of the theory will be discussed. Second, the 

classical framework of the theory will be analyzed.  Third, a background on empirical studies 

will be assessed with special attention to legal outsourcing. Last, an argument is made on why 

TCT is a useful tool for the study. 

Background on Transaction Cost Economics 

Transaction cost economics is the most influential theory found in the social sciences and the 

predominant one for explaining organizational boundaries of the firm (Carroll & Teece, et 

al.,1999). The theory has been studied for a period of over 40 years across different disciplines, 

such as economics, organization, law, sociology, marketing, finance, accounting and 

operations management. (Geyskens et al., 2006). 
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Before the concept of transaction costs was formulated there was no solid argument for the 

existence of firms. TCE’s roots can be traced back to Coase’s (1937) seminal work “The Nature 

of the Firm” (1937), and to Williamson’s (1975) in his book “Markets and Hierarchies: 

Analysis and Antitrust Implications”. Williamson built up on Coase’s initial work and carries 

much of the responsibility for the widespread influence and popularity of TCE, having given 

new life to the theory with his initial and later works. 

In Coase’s (1937) own words: “(…) if production is regulated by price movements, production 

could be carried on without any organization at all, well might we ask, why is there any 

organization?” (p. 388) “Our task is to attempt to discover why a firm emerges at all in a 

specialized exchange economy (p.390).  

Coase pondered why firms existed in the first place if the market was more efficient in 

allocating resources. He later concluded that markets and hierarchies were alternative 

governance structures and that the one with the least transaction costs would be chosen. To 

outsource was to incur in transaction costs and depending on the number and complexity of 

these transactions, greater would be the costs. Firms emerged then to reduce costs associated 

with markets (Geyskens et al., 2006). 

According to the literature, Coase remained short of explaining why transaction costs were 

higher only in certain situations. Williamson fulfilled this gap by linking transaction costs with 

behavior attributes, constructing a solid theory on transaction costs. (Zanella et al., 2005). In 

other words, Williamson operationalized TCT by demonstrating that transaction dimensions 

(asset specificity, uncertainty and transaction frequency) alongside alternative governance 

structures (market vs verticalization) helped explain whether a company would make or buy a 

determined service (Geyskens et al., 2006).  

The central question of transaction cost theory then is to study whether a transaction is more 

efficiently performed within a firm (vertical integration) or outside it, by autonomous 

contractors (market governance). That is, what is the proper governance structure of corporate 

transaction. Firms select the optimal organizational form with the lowest transaction costs and 

that protects against opportunism, that ensures fulfilment of contractual obligations and that 

provides a framework to deal with uncertainty.  
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Williamson pointed out three environmental conditions that created transaction cost: a) 

unprogrammed adaptation because ex ante contracts are incomplete (uncertainty); b) lock-in 

arising from the fundamental transformation (asset specificity); c) haggling from ex post 

contracts (i.e. inefficient bargaining, transaction frequency) (Gibbons, 2010). 

In the traditional economic view, markets should be the most efficient way to organize 

transactions. However, in the presence of transaction failures as advanced by Williamson, 

vertical integrations could be more efficient, which makes companies reassess the pure market 

alternative, as some processes can be internalized or dealt both internally and externally 

(Knoedler, 1995). Contracting outside providers may imply in higher production costs, agency 

costs and capital structure inefficiencies. Meaning that a firm may internalize an activity even 

if production is more expensive to evade transactions costs associated with seeking the market. 

In short, an ideal location for a firm’s border is thought to be a compromise between these two 

polarized alternatives (Geis, 2010). 

Indeed, business transactions often occur in a hybrid mode, which is a compromise between 

the market and hierarchical arrangement. This hybrid approach is dependent on the 

effectiveness of governance mechanisms employed in the transaction, such as detailed and 

fixed contracts and relational adaptation. (Yang et al., 2012); 

To fully understand TCE’s applicability to the make or buy problem in this work’s specific 

context, its framework will further be explored next. 

TCE’s theoretical framework 

In sum, transaction cost theory framework seeks to explain the formation of governance 

structures, which two basic theoretical assumptions are attributes of transaction (frequency, 

uncertainty and specificity of assets) and behavioral attributes (opportunism and bounded 

rationality) (Zanella et al., 2005). Next each of these attributes will be assessed. 

i- Behavioral Attributes 

 

Bounded rationality is composed of: a) uncertainty: it is impossible or too costly to ex ante 

identify every single future event and needed adaptations; b) cognitive limitations: human 

rationality is limited and not effective in fully expressing their feeling and thinking; c) 
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complexity: complex scenarios make it impossible, or too expensive, to set out every single 

course of action and consequences of those actions. (Zanella et al., 2005). Consequentially, 

contracts are necessarily always incomplete. Therefore, assuming that economic actors will 

behave opportunistically, parties might be taken advantage of. This warrants attention for the 

creation of contractual safeguards (Ketokivi & Mahoney, 2016). 

Bounded rationality and opportunism then are determinant factors for the argument of 

internalization. In the words of Masten (1999), p.39:” Williamson argued, organizational form 

matters only to the extent that individuals are limited in their foresight and cognition and are 

willing and able to renege on promises. These conditions, encapsulated in the concepts bounded 

rationality and opportunism, thus became the critical behavior attributes to which all 

organizational arrangements must be responsive. In Williamson’s conception, self-interest 

seeking remains the underlying assumption regarding human motivation, but special emphasis 

is placed on the limitations of human rationality and on the willingness of individuals to conceal 

or misrepresent facts, skirt rules, exploit loopholes, or otherwise capitalize on strategic 

advantages.” 

ii- Transaction attributes 

 

Investment idiosyncrasy (asset specificity), uncertainty and frequency are the critical 

dimensions of transactions (Carter & Hodgson, 2006). The greater the specificity of assets, 

more likely it is that a determined activity will be internalized within the firm or through a 

hybrid form rather than the purely the market. Frequency refers to the amount of times that 

institutions must be used, or that transactions occurs between agents. If transactions are 

recurrent, there will be more incentive to develop institutions that specifically deal with them. 

Lastly, uncertainty is the ability of anticipating events. If uncertainty is high, contracts tend to 

be more flexible in order to adapt (Zanella et al., 2005). 

Transaction-specific assets are those that are particular to a certain transaction and that cannot 

be easily redeployed outside of the parties of the transaction. If parties are highly dependent 

upon each other (bilateral dependence), they must identify potential hazard and incorporate 

safeguards (such as dispute resolution provisions, longer contract duration and detailed 

explanations to reduce interpretation) to defend against opportunistic behavior. In such a 
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scenario, Williamson’s TCT view is that integration is the best solution as authority 

relationships and hierarchical control procedures are perhaps more effective safeguards 

(Geyskens et al., 2006).  

Uncertainty is basically an adaptation problem. When contingencies surrounding a transaction 

are too unpredictable to be set previously (environmental uncertainty) or performance cannot 

be easily verified ex post (behavioral uncertainty) adaptation becomes an issue. (Geyskens et 

al., 2006).  The greater the number of contingencies that could disturb the relationship greater 

is the demand for more safeguards (Argyres & Mayer, 2007). Hierarchical governance 

according is therefore more efficient in dealing with adaptation (Geyskens et al., 2006).  

Environmental uncertainty can be split into two categories: volume and technological 

uncertainty. Volume uncertainty relates to the inability to forecast required volumes of a 

specific relationship. Whereas, technological uncertainty is the inability to forecast new 

technical requirements in a transaction. Markets are better at dealing with this, as firms retain 

the flexibility to switch partners (Geyskens et al., 2006).  

Last, frequency is another dimension of transactions. It refers to the extent to which 

transactions occur. It provides an incentive for firms to opt for hierarchical governance to 

minimize costs from recurring transactions (Geyskens et al., 2006).  

iii- Governance Structures  

 

In theory, market governance is more efficient than vertical integration because of competition. 

However, TCE sets forth the idea that in complex transactions, opting for the market might be 

either less efficient or more expensive. (Ketokivi & Mahoney, 2016). Vertical integration 

should be more efficient with recurrent transactions, and when either there is high asset 

specificity and uncertainty is either high or medium, or when investments are mixed (medium 

asset specificity) and uncertainty is high (Carter & Hodgson; 2006). 

Firms can be understood as an avoider of negatives. First, as an avoider of high costs on the 

market. Second, as an avoider of risks resulting from the hold up problem. Third, as an avoider 

of opportunistic market relations. Otherwise speaking, firms materialize to avoid high market 
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costs which are higher in the case of boundedly rational agents confronting uncertainty (Hardt, 

L. 2009).   

Nonetheless, it must be noted that most business transactions occur in a hybrid mode, meaning 

that governance mechanism is not a dichotomy. Between the polar extremes of market vs firm 

there is a compromise, often referred to as a hybrid mode (Yang et al., 2012). Outside the firm, 

formal contracts set the terms of how the parties will behave. Internally, asset ownership and 

legal doctrine underpin the hierarchical exercise of control. Hierarchy minimizes opportunism 

and helps the firm to better deal with adaptation, but it also increases costs associated with 

bureaucracy and less incentives (Bidwell, 2010). A hybrid option harmonizes both extremes 

(Geis, 2010).  

Empirical observations 

As briefly discussed before, TCT is the predominant theory for studying organization’s 

boundaries. No other theory on the subject has been studied for such a long period and has span 

out to as many different areas of study as TCT has.  However, the researcher could only find 

two studies that analyzed legal outsourcing and correlated it to TCT, at least to some degree. 

For the purposes of this study, the study opted to use (Geyskens et al., 2006) classical 

framework as summarized in the following way:  

1) As asset specificity increases, hierarchical governance becomes preferred over market 

governance;  

2) As volume uncertainty increases, hierarchical governance becomes preferred over market 

governance; 

3) As technological uncertainty increases, market governance becomes preferred over 

hierarchical governance; 

4) As behavioral uncertainty increases, hierarchical governance becomes preferred over market 

governance. 

5) Asset specificity has a greater effect than uncertainty on choices between hierarchical and 

market-governance 
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6) The transaction dimensions interact in shaping governance choice. 

In terms of empirical literature on TCT, in general, Hubbard (2008) analyzing the available 

literature concluded among other things that: i- A large share of the empirical literature 

concerned itself on whether firms’ boundaries vary with the degree of asset specificity. In this 

context, the results are that integration is more likely when asset specificity is high, though in 

a context of large and long-standing and relationship-specific investments are large as well; ii- 

much of the empirical literature examines the nature of firm’s boundaries in specific contexts 

and relate it to theory. However, there is short of quantification of the effect of the 

organizational decision and on establishing general cross-industry patterns; iii- Overtime the 

methodology of research has developed, however there is yet to see a more quantitative study. 

Researches have established strong ties between theory, applied context and data, however 

there is also of standardization among these different studies. 

Regarding legal outsourcing, only two studies could be found that examined legal outsourcing 

and its correlation with Transaction Cost Theory. First, a study done by Alvarado-Vargas & 

Zou (2018) and a second one conducted by Schwarcz (2007). 

Alvarado-Vargas & Zou (2018) study examines the effects of the number of lawsuits on firm 

performance and in-house legal department size and the interaction effect of in-house legal 

department size on the lawsuit-performance relationship. TCT theory alongside resource-based 

view (RV) are used as two competing standpoints to examine a dichotomy of internalization 

vs. the market. They assume that because of these two competing points, firms are likely to 

maintain both internal and external counsels. They state, p.6:“In order to contribute to the 

understanding of the decision making regarding the legal department structure (i.e. in-house vs 

outsourcing), we evaluate the role and effects of in-house legal departments on the relationship 

between the number of lawsuits and firm performance. A significant positive (or negative) 

interaction effect of in-house legal department size on the lawsuits-performance relationship 

provides insights about the keeping (or downsizing) the number of lawyers in-house. As a 

result, we postulate two competing hypotheses about the moderating effects of in-house legal 

department size.” Their study came to three conclusions: i- the number of lawsuits has a 

significant detrimental effect on firm performance; ii- that the number of lawsuits is positively 

associated with size of in-house legal departments and last; iii- size of in house legal 
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departments negatively moderates the relationship between number of lawsuits and firm 

performance.  

The second study analyzing legal outsourcing and that tackles TCT was done by Schwarcz 

(2007), entitled “To Maker or to Buy: In-House Lawyering and Value Creation”. He argues 

that transactional legal work is mostly being internalized, and that some large companies even 

go as far as having these services totally internalized. His study uses quantitative data from 

surveys alongside economic theory to explain the occurrence. His findings suggest that in 

house lawyers may now be performing the same quality of work as outside lawyers and that 

reputation of outside firms may be significantly diminishing.  

When it comes to transaction cost theory specifically, Schwarcz (2007) argues that outsourcing 

should be analyzed through a labor context in which conflicts arise out of human asset 

specificity, that is, that workers accumulate relationship-specific knowledge and the company 

relies on them. This reflects on a bilateral dependency that invites a governance response. He 

also argues that ex opportunistic behavior is the central market failure, but that it is becoming 

less likely as law firms have a strong competition. Another market failure that he refers to is 

information asymmetry, as firms do not have the same knowledge of the company as in-house 

counsel does. The study later adds that economic theory explains why few companies rely 

exclusively on in-house staff, as doing so might make the company loose on the benefits of 

reassessing opportunities through repeated contracting. Finally, he argues that vertical 

integration is less efficient on responding to technological change, and that in such occasions 

the market seems as the better option. 

TCE and legal outsourcing 

While TCE as an economic theory helps to explain outsourcing in different activities of the 

firm, there are few studies in the context of legal outsourcing. Taking this consideration in 

mind, the intention of this research was to use TCE’s well established common ground points 

to understand the legal outsourcing phenomena in MNE’s. For that, theoretical insights were 

used to formulate the questions asked to professionals that were interviewed.  

Aware of the methodological and quantitative limitations that this approach to theory use might 

entail, limitations will be assessed further on. For now, it is enough to acknowledge the 

existence of such limitations but to argue that the intention of the study was to lay an initial 
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step on the topic of legal outsourcing. Opting for Transaction cost theory was an attempt to 

systemize the rationale behind outsourcing. In the researcher’s opinion, had the study being 

done with no theoretical background, perhaps data would be hard to systematize and interpret. 

The use of questions based on TCT enable the researcher to extract a common rationale for 

legal outsourcing. And while the results from a pure quantitively data point of view do not test 

the theory to a rigorous length, TCT analysis has enabled to extract a basic rationale behind the 

decision to make or to buy. 

The question that remains then, and which is object of this study, is what the rationale for legal 

outsourcing is and how does this impact MNE’s in the industry. 
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III. Research Methodology 

Having discussed the literature review around the theme of legal outsourcing and of transaction 

cost theory, the methodological process behind the research must be acknowledged. First, it is 

necessary to discuss the choosing of qualitative approach as the proper research method as 

opposed to other methods. Second, the operationalization of this research will be discussed 

accounting for the study design and data collection procedures that were used.  Third, the 

validity and the reliability of the study are assessed. Last, this chapter will look at the data 

gathering process and how it was exploited for results.  

A- Research Approach 

The general hypothesis of this study is that legal outsourcing is an important decision for 

companies that derives from strategic management decision as opposed to be a merely 

operational costs arrangement. A decision that considers peculiarities such as cost optimization, 

organizational decision, culture, size and industry. It is further hypothesized that legal 

outsourcing in Brazil is of extreme importance to MNE’s, and to specially to those in the 

Shipping Industry. Consequently, this study set out to analyze legal outsourcing within this 

specific context.  

To the best of the researcher’s knowledge there are few studies that go over the subject of legal 

outsourcing in general, let alone studies that focus on a specific industry. In addition, no public 

numerical data applicable to the boundaries of legal departments could be found. Therefore, 

this study sets out to systematize the phenomenon by conducting qualitative interviews. 

Questions were formulated based on legal management and economic theory literature in order 

to systematize the results. The researcher believed that collecting data without the support of 

theory might have rendered unstructured results that add little to the existent literature in 

management of legal departments. Seeing that transaction cost theory has a strong empirical 

and theoretical background, and large academic acceptance, the use of theory was understood 

as a strong alternative for data gathering and to interpret it. 

Due to the peculiarities of this study, a qualitative approach was the most suitable approach, 

more specifically a case study of the industry. 
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Background of the Research Approach 

Following from the hypothesis formulated above, the most effective way to obtain reliable 

information was to extract data directly from market participants. The shipping market is very 

concentrated, so inevitably participants within this specific industry present themselves as 

reliable sources for data gathering. These participants tend to have had worked at more than 

one company and to have had access to information sharing non-accessible to outsiders. 

Furthermore, there is no available dataset or other quantitative source that could be used 

instead. Therefore, qualitative interviews seemed to be the obvious choice. 

As discussed before, this study intended to analyze the phenomenon of legal outsourcing in the 

shipping industry in more of an exploratory than confirmatory manner. The use of theory was 

used to guide the researcher’s understanding of the phenomenon and to extract results, rather 

than to prove relationships or test classical hypothesis. Case study then was the tool in which 

the research sought to explore the issue by using intensive analysis and descriptions bounded 

by space and time in hopes to gain in-depth understanding (Hancock, 2006) of legal 

outsourcing in the shipping industry.  

Qualitative research as the suitable research method 

Little is known about the subject of this study; therefore, important variables were not easy to 

be determined. Again, this study did not explicitly seek to test transaction cost theory 

hypothesis to legal outsourcing. Had that been the case, perhaps a quantitative method would 

have been more appropriate.  

The intention of this study was to gather insights into an unexplored issue, using the conditions 

set out by a legal management and TCT literature. Therefore, to some degree, it can be inferred 

that the researcher assumed a priori that TCT theory was accurate for explaining outsourcing 

to the specific context. 

In the researcher’s mind, the theoretical interpretations behind TCT classical framework were 

solid enough to extract information of the unexplored issue of legal outsourcing. However, the 

questions were not exclusively based on theory and as legal management literature was also 

assessed. It would be naïve, however, to state that the theory has not been tested at least to 

some degree. And the results accounted for that, albeit them being quantitively insignificant. 
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Therefore, accounting for the fact that there is no information regarding industry specifics 

publicly available, qualitative approach was the best alternative, materialized through 

interviews of professionals (Creswell, 2014). Interviews allow extraction of rich and 

personalized information (Hancock 2006). 

As illustrated by Creswell (2014), there are plenty of options of conducting interviews. This 

specific study conducted interviews both face-to-face and through skype due to distance 

limitations. 

B- Data collection procedure 

For this thesis, the data collection procedure was carefully designed to ensure the integrity of 

the study and to add knowledge to the topic. The author developed a questionnaire as 

objectively as possible in order to cover all topics pertinent to the theme. 

Creating a guideline for questions 

Since interviews were chosen as the proper data collection method, the creation of a guideline 

of questions for interviews was of extreme importance. The questions had to be formulated in 

advance and needed to stay the same during the whole process to ensure that data was 

comparable and thus reliable across all the sample. 

During the creation process, three specificities had to be addressed: 

1 – Not all participants shared the same profile. In the initial stages of the research, it was 

believed that for the results to be accurate all the interviewees had to share the same profile, 

that is, of General Counsel of the legal department. Such an assumption was wrong for three 

reasons. First, because it didn’t account for the fact that not all companies have legal 

departments. Second, a homogenic sample as firstly envisioned would result in standardized 

and perhaps incomplete answers. Last, it wouldn’t account for different perspectives that were 

necessary to the study. This initial belief was not followed through, as the questions although 

very technical to aspects of management, were formulated in a general manner and were 

accessible and accurate to different profile of participants. 

2 – The familiarity of the professionals with management language. While a wide spectrum of 

professionals within a corporation have familiarity with management issues, with a great 
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number of those having studied, if not majoring in the subject, this logic does not necessarily 

apply to lawyers. Legal education, mainly in civil law countries, is perhaps too focused on the 

legal professional as a technician of law. Therefore, it would be counterproductive to formulate 

questions in a strict academic manner. Taking this into consideration, questions were 

formulated in order to be easily understood by participants and to evade any misunderstandings 

or additional explanations. 

3- The background of the researcher. The researcher is a lawyer that works in the specific field 

of study so inevitably suspicion of second intentions (i.e. professional interest) could at some 

time be raised either before, during or after the interviews. Taking this into consideration, 

questions were formulated very objectively, and interviewees were given the liberty to answer 

or refuse questions. Furthermore, a transcript of the answers was provided to the subjects for 

final approval. Gladly no issues of such nature appeared during the study. 

Questions were constructed in a semi-structured manner, as the researcher asked objective and 

predetermined but flexible worded questions, which enticed the interviewee to freely express 

themselves. Few follow-up questions were asked in order to gather further information, not 

interfering with the objectivity but aiming to clarify some stances or extract more important 

insights. (Hancock, 2006). 

Selection of contributors 

As stated previously, this study wanted to explore legal outsourcing in the specific context of 

the MNE’s in the Brazilian shipping industry. Quite a specific setting. Therefore, interviews 

had to be conducted with professionals with meaningful experience of legal activities inside 

their companies.  

At first, the research was meant to gather insights strictly from legal managers. However, 

during preliminary discussions and research, it was understood that had that been the case, the 

data collected would have been limited. Even though it was already understood that MNE’s 

Brazilian shipping industry have a tendency of having small legal departments, and often none, 

only later it became apparent to the researcher how this peculiarity was translated into 

professionals other than legal managers being knowledgeable of legal activities, thus of legal 

outsourcing. For instance, one of the participants holds the position of junior lawyer. So, while 

this specific participant at first sight should not have much knowledgeable regarding 
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managerial decisions, that is not the case as this same participant has already worked at two 

different companies in the industry. Moreover, this same participant is constantly in contact 

with higher managerial decisions as he works closely with general counsel as the legal 

department is particularly small. Similar rationale was followed with other participants that 

were not necessarily legal managers. 

Another issue that came up before and during the research was that of saturation. Prior to the 

beginning of data collection, the researcher had already set a goal of a minimum of three to a 

maximum of five interviews. This prior goal that was set was confirmed during the interview 

process, as the researcher observed that themes started to be repetitive and that new data would 

no longer spark new insights (Creswell, 2014). Furthermore, it was also considered that an 

appropriate sample must be determined taking in consideration a specific context and scientific 

paradigm, meaning that a larger sample does not necessarily adds more reliability and validity 

to the study (Boddy, 2016). 

Data collection environment 

The professionals that contributed to this study are generally quite busy. In addition, as 

previously discussed, they could be skeptical of the background of the researcher. Therefore, 

to account for these setbacks, face-to-face interviews were incentivized, preferably in the 

interviewee’s’ office.  

Only two interviews did not follow this prescribed pattern. The first, was conducted at a café, 

in which there were no other costumers, and in which minor interruptions were made by the 

workers to offer food and beverages. This did not seem to affect the insights gained, as the 

interviewee never expressed any concern nor did the research notice any impediments. The 

second, was conducted via videochat, Whatssapp. This specific participant worked home office 

during that day, so to some degree, he was at his workplace.  The way in which this second 

interview was conducted also did not seem to affect the insights gained.  

Regarding the period, the interviews took place in September and October of 2019. Moreover, 

most interviews were conducted in the morning (during work hours). 
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C- Validity and Reliability  

As previously covered, the method applied in this research is that of interviews of professionals 

working in MNE’s in the Brazilian Shipping Industry. To guarantee objectivity and consistency 

in the data collected, this section describes and discloses the methods employed in order to 

ensure validity and reliability of the results. 

Background of the researcher  

The researcher noticed that participants were hesitant at first to participate in the interview due 

to the researcher’s professional background as a lawyer. However, this did not seem to affect 

the responses as information was shared at length, and perhaps this same background enticed 

the communication between researcher and interviewee. 

Access to interview participants 

There were no real gatekeepers that enabled access to interviews. To compensate for any 

suspicion that potential interviewees might have had at first sight, the researcher made sure to 

disclose that he was a lawyer, specifying the academic interest, and providing immediately a 

model of the confidentiality term and the approval by the ethical committee of the institution 

allowing the study to be conducted. 

Thus, after contacting the potential contributors either directly by email or by using a referral, 

no problem aroused. 

D- Exploitation of the data in the study 

This section lays out details of the methodology that enabled data to be collected. 

Contributors 

Maritime transportation is the preferred modal to ship goods to multiple destinations. It 

encompasses the physical movement of goods and people and of auxiliary activities that help 

these activities materialize. It involves many other industries and services as maritime 

expeditions are quite complex and expensive.  It truly demands a synergy of different players 

and industries. 
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A noticeable trend of this industry is the movement of alliances, consolidation and expansion 

that have been underway. The major shipping lines and port terminals have either increased 

their horizontal integration or have expanded. Shipping lines for instance have formed well 

known alliances and have been sharing terminals and cooperated in their logistics. Ports have 

also followed the same trend and have expanded drastically by acquisitions and new 

developments. (Almeida, 2005). These movements have decreased costs for companies and to 

final costumers (Almeida), however there are increasing concerns regarding the issue of market 

concentration (Sys, 2009). Nonetheless, despite the shipping industry becoming more 

concentrated, there are still numerous players that act in navigation and transport, such as Non-

Vessel Operating Common Carrier (NVOCC), Vessel operators, marine pilotage and waterway 

pilots, brokerage, commissioner custom agents, and others.  

To account for a general outlook of the industry, quantitative and saturation limitations, the 

researcher opted to interview professionals of MNE’s in the following lines of work: Freight 

Forwarders, Port Terminals and Container Shipping Company. Professionals from this line of 

work encompass a range of maritime activities that are at the heart of maritime transportation. 

Furthermore, each company that these professionals work at are present in at least 2 different 

countries, and their main activities outside Brazil are concentrated around Europe and Asia.  

Freight forwarders (cargo forwarders or forwarding agents):  Are companies that provide 

services for importers and exporters by providing a variety of services in the logistics chain of 

transport, such as transport of goods, delivery to carriers, customs clearance and much more. 

These companies also work in the freight market by representing either charters or owners. 

(Octaviano, 2013). 

Port Terminal: Can be understood as an infrastructure located in ports that is destined to the 

transport of passengers and imported or exported goods. Ports can also be public, private or 

mixed, in accordance with Law nº 12.815, of 5 of June of 2013 and Resolution 515/2005. 

Container shipping company: Are companies that operate vessels that transport shipping 

containers around the globe. These companies are a major segment of the maritime industry, 

as a huge quantity of goods is transported in this line of transport. Usually their vessels are put 

on a regular basis and according to a fixed schedule (Sys, 2009). 
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In sum, 5 people were interviewed. Interviews were made in Portuguese to enable participants 

to respond. 

Figure 1: Participants 

 

Participants Title Type of company Lenght of the 

interview 

Contributor #1 Tax specialist Freight Forwarder 28 minutes 

Contributor #2 Junior lawyer Port Terminal 53 minutes 

Contributor #3 Legal manager Port Terminal 1 h 17 minutes 

Contributor #4 Director Freight Forwarder 19 minutes 

Contributor #5 Legal manager Container Shipping 

Company 

1 hour 

 

 

 

Data recording procedures and confidentiality issues 

Participants were informed that their responses would be recorded through mobile phone and 

kept until the interviewer had finalized transcribing all the information and that later the audio 

would be discarded. Any specific name of participants or companies, as well as any specific 

information would be censored. Furthermore, transcripts would be sent to them for approval. 

This study followed exactly the above prescribed information. Two out of the five participants 

asked that the transcripts add some redactions. Their requests were promptly accepted, and 

interviewees were informed of the changes. Therefore, the cautionary measures taken by the 

researcher proved to be effective and useful later on. 
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Lastly, the researcher has kept record of all the transcripts, which contain anonymized and 

censored information that in no way can be traced back to the contributors. This was done for 

academic purposes and will be kept until the final presentation of the work, and later discarded. 

Data analysis and interpretation 

Acknowledging that interviews would be rich and possibly deviate from the initial subject, 

questions were carefully made to be concise. As previously discussed, this is where the use of 

insights gained from legal management literature, but mainly from the use of theory were 

useful. To formulate the questions based on transaction cost theory’ classical framework 

allowed the data collect to be structured, and helped participants reflects on their management’s 

perspective. This is especially relevant to lawyers, as they usually have little to no management 

background. More than one participant expressed joy in participating in the process, as in their 

words it made them reflect on issues they hadn’t stopped to reflect upon on. 

Again, in no way it is assumed that the use of theory was flawless. However, legal management, 

and especially legal outsourcing, for the best of the author’s knowledge, is still an unexplored 

theme, so the use of theoretical lenses on the formulation of questions indeed provided to be 

useful as insightful information was collected. 

Having formulated objective questions specifically based on the literature and on theory 

allowed data to be extracted within pre-defined themes. This in turn allowed the researcher to 

apply a more analytical process into the discussion of results. Data was then interpreted in 

accordance with insights taken from the literature. 

Next chapter will go over these specific pre-defined themes and new ones that were uncovered 

during the process. 
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IV. Discussion of Results 

As stated previously, the research question is investigating the strategy of legal outsourcing of 

MNE’s in the Brazilian Shipping Industry, a still unexplored issue. The ambition of this paper 

is to identify a common rationale applicable to the matter and argue of its importance for 

corporations in that given industry. 

Initially, it is necessary to give a further background of how the questions were formulated, 

who were the participants and on the current political climate in Brazil and in the Shipping 

Industry. Secondly, this study will go over on what it has learned and base its discussion on the 

specificities of legal departments and their structure. Lastly, legal outsourcing will be advanced 

in more detail going over differences perceived between in-house vs outside team, on how legal 

management is perceived and other specificities. 

A – Background of the data 

As previously singled out, the intention of the research was to provoke reflection on legal 

outsourcing, an overlooked subject on the literature. One of the main concerns then was not 

only on the possibility of participants being unwilling to share their information, but also on 

the information they provided, therefore questions had to be carefully formulated. Had the 

questions been laid out in a wrong way, perhaps, the answers would have been too objective 

and add little knowledge to the issue. 

It is common knowledge that companies most likely have legal departments, that they 

outsource their legal work and that they want to hire the best service possible within their 

budget.  And yes, legal departments are a support unit of the company. And all of this naturally 

applies to MNE’s and to those in the shipping industry. However, the researcher wanted to go 

further. The researcher was intrigued into finding more information on how the decision to 

make or to buy unfolds itself, on what is the strategy behind the boundaries of the legal 

department in the specific industry.  

The shipping industry is a very specific industry that is ongoing current political and economic 

transformation and that is also subject to a very specific set of rules. This entails a need for the 

research to go further into detail into the matter, as this has certainly shaped participants views. 
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Last, the participants background is of extreme importance and must also be discussed. The 

shipping industry is quite diverse, and this study albeit only interviewing five professionals, it 

was quite privileged in interviewing a diverse set that is representative of the issue. 

Legal management and Transaction Cost literature 

As discussed before, at the outset of the research it was believed that framing questions based 

on TCT would help the researcher to gather more insight into the issue of legal outsourcing. 

Again, the intention was not to purposefully test the theory, but that was one of the 

consequences which merits reflection.  

Again, according to Geysken (2010), the classical framework of TCT sets out the following six 

predictions. Each of them will be discussed with the specific questions and discuss on possible 

evidence from the results. 

1) As asset specificity increases, hierarchical governance becomes preferred over market 

governance;  

The idea behind asset specificity is that both the buyer and the seller become too dependent on 

the specific asset of the transaction and that this asset is not easily redeployed outside the 

relationship.  

In the specific case of this study, one could think of a company that its capability with dealing 

with legal issues that are particular to that company become too concentrated on one law firm. 

At the same time, the law firm might have invested its intellectual capability and capital on that 

specific client thus becoming dependent on him as this might not be replicable to other partiers. 

Assuming that parties will behave opportunistically when given the chance, contractual 

safeguards must be put into place in order for assets not to shift out of this relationship. Putting 

these safeguards into place and monitoring them has a cost. Is that cost worth the trouble?  

Furthermore, as cognitive abilities of humans are limited and as is impossible to safeguard 

against every single positive outcome (uncertainty), high asset specificity should dictate 

hierarchical governance as it provides better control over the asset. 

No evidence of high asset specificity has been found in this study. This might be one of the 

explanations to why legal outsourcing is widespread. While it is true that there are few law 
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firms that are specialized in the matter, and that both parties become very invested in the asset, 

this asset would be redeployed outside the relationship, even if not as effectively. Participants 

did not show any specific concern in finding new partners, nor has monitoring been viewed as 

a specific hassle. Furthermore, contractual provisions and ethical dispositions were raised as 

reliable safeguards. 

2) As volume uncertainty increases, hierarchical governance becomes preferred over market 

governance; 

Volume uncertainty relates to the difficulty of parties in a transaction to forecast unexpected 

costs or excess capacity and buyers experience excess inventory or lack of it. In the case of 

hiring a law firm, one could think of the following scenarios:  Is it wise to set out a contract 

with a specific firm beforehand? Should this contract be specific to a certain number of 

lawsuits? What about excess, how much will it cost? Is the supplier capable of dealing with a 

hypothetical excess?  

According to theory, volume uncertainty should be best handled internally, as the organization 

should be better able to coordinate these variations. However, no correlation between higher 

volume and higher governance has been found, albeit volume being raised as a main concern 

for participants. 

Participants have shared that volume is not always consistent, and companies do not want to 

expand their team based strictly on volume. If variations in volumes occur in regard to legal 

activities that are low in costs, for instance labor lawsuits, then contracts are set generically, 

and new activities are added to the overall price. This points to outsourcing as a solution. 

However, in the researcher’s opinion, if one was to assume that more expensive legal activities 

such as regulatory issues were cyclable, then companies perhaps would recur to internalization, 

since they would not want to afford to be vulnerable to recurrent contracting. 

3) As technological uncertainty increases, market governance becomes preferred over 

hierarchical governance; 

The concept of technological uncertainty sets forth the idea that any changes in technology that 

might have an impact on production can be better handled by the market, as the market has 

more input from outside sources and is better adaptable. In the specific case of legal 
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outsourcing, it can manifest itself in two streams. First, in relation to the ability of in-house 

counsel to be up to date with legislative changes and jurisprudential trends as outside counsel 

is. Second, in relation to specific technological advances that enhance legal work. 

Evidence that the market is better equipped to deal with technological uncertainty has been 

found. Participants particularly pointed out to regulatory knowledge. Even though it is 

constantly monitored inside firms, new legislative changes are too recurrent to inside counsel 

to be up to date. Furthermore, law firms also have the benefit of counting with constant updates 

from a wide range of clients, as they might also work for numerous players in the same industry 

with the same kind of problems. 

4) As behavioral uncertainty increases, hierarchical governance becomes preferred over market 

governance; 

Every transaction must be monitored to see whether provisions are being complied. Whereas 

compliance is difficult to be ascertained, hierarchical governance is the better option. In legal 

outsourcing, this could be materialized in whether law firms are following up with reports, 

requesting approval and performing in accordance with what was expected and agreed. Also, 

on whether there are few firms specialized in the subject, which makes prices more susceptible 

to increases in additional contracting. 

No evidence has been found. Behavioral uncertainty is low. Indeed, the market is concentrated, 

which makes companies vulnerable to some extent to opportunistic behavior. However, a 

concentrated market plays both ways, as firms are limited to how much they can pressure, as 

their reputation would be hurt in the same concentrated market. 

 5) Asset specificity has a greater effect than uncertainty on choices between hierarchical and 

market-governance; 

Uncertainty is only an issue when there are specific assets, in which case it demands 

hierarchical governance. Otherwise, when there is no specificity and thus switching partners is 

not an issue, the market stands out. When it comes to legal outsourcing, one could think of the 

specific legal issue not being easily dealt within the market of law firms. 

Indeed, it could be argued that asset specificity has a greater role than uncertainty in the context 

of legal outsourcing. Uncertainty is not a major issue in the context of this study. However, 
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most companies retain a great share of their regulatory and contractual knowledge inside. It 

could be ascertained that they do so in order to avoid higher levels of asset specificity. 

6) The transaction dimensions interact in shaping governance choice. 

Uncertainty, asset specificity and frequency are the critical dimensions of transactions. Are 

they present within the context of legal outsourcing?  

As it was discussed before uncertainty, asset specificity and frequency in the specific case of 

legal outsourcing in the shipping industry do not seem to favor internalization. Only more 

sensitive legal activities such as contracts and regulatory issues are more susceptible to being 

internalized, favoring then in this specific case a hybrid form rather than pure hierarchy. 

Shipping Industry 

As discussed, the shipping industry is quite complex and highly regulated. MNE’s in this 

industry face quite a complex set of rules and are highly subject to national political interests 

of the executive, legislative and judicial branch. Moreover, often there are problems that 

require innovation from a legal perspective, as there is no specific law that deals with the 

subject. Participants overall perspective of the industry have confirmed this.  

It could be observed from participant’s answers and their respective companies’ profiles that 

the number of legal liabilities they are subject to, and consequently the need for legal 

outsourcing, is a direct consequence of the increase in the number of activities they are involved 

in the country. Multinational Enterprises of the shipping industry have significantly increased 

their respective activities and therefore they have become more vulnerable to different streams 

of businesses. Furthermore, the movement of joint ventures and acquisitions have become a 

recurrent trend, as three out of the five participants have originated from some type of alliance. 

This seems to indicate that a verticalization process of the logistics chain of transportation 

might be irreversible at this point, which tends to raise antitrust issues before CADE (National 

Council of Economic Defense) as one participant has argued.  

Regulatory framework has been pointed out as the main cause of concern and the subject that 

requires most of strategical legal thinking. Constant communication alongside regulatory 

agencies such as ANTAQ, CODESP, RECEITA FEDERAL, SECRETARIA DOS PORTOS, 
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and legislative and executive branches are highly sought after as a way to counter act this 

problem.  

In fact, corporate political strategy seems to be inherent to legal management in the industry 

for the foreseeable future, as participants are often affiliated in more than one professional 

association that represents their interests and that they constantly incentivizing events to 

discuss the industries peculiarities, often inviting governmental authorities, which indicates a 

strong political incentive behind it.  

According to participants, there are still a lot of misconceptions of the maritime industry and 

that lawyers, legislators, regulator agents and judges lack knowledge of the matter. The 

researcher agrees with this observation. Lack of legal knowledge and of industry specifics from 

authorities is undeniable. As it was argued before, maritime logistics knowledge is quite 

complex in nature and most of the major players are foreign companies which inherently brings 

about clashes between different national practices.  

Ineffective regulatory rules have been raised as direct consequences of the lack of legal 

knowledge by authorities. While that could be true, perhaps there is more to it. In the 

researcher’s opinion, the very regulatory policies challenges participants are facing might be a 

direct consequence of their verticalization and oligopoly tendencies that have consolidated 

these companies in the first place. Their verticalization and expansion into different streams 

has exposed these companies to more legal risk and has brought about concern for 

governmental authorities that seek to exert protectionism to slow down this movement.  

In fact, putting political and economic beliefs aside, perhaps a slow movement of regulatory 

norms seems to fit both sides of the equation. It is unlikely though that participants, and other 

players of the industry would agree to this statement. However, if government is not effective 

in the first place to fully comprehend their practices, slowing down major regulation changes 

might just be the best alternative in order to deter or diminish negative impacts in the industry 

that might come from rushed decisions. 

Furthermore, the researcher has observed that there are positive expectations regarding the 

tenure government, especially regarding the edition of BR DO MAR, privatization of public 

companies and auctions of the right to explore oil and gas in new areas of Pré-Sal. However, 
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all these governmental actions are not be putting into effect as quickly as it was expected to 

due to the current political climate. 

B- Legal departments 

Since the shipping industry is highly regulated, how do legal departments behave in such an 

environment? To fully comprehend the phenomenon of legal outsourcing, a comprehension of 

legal departments must be given from a managerial perspective. 

Was there a legal department? 

Not all companies that participants worked at have legal departments. In fact, two out of the 

five participants answered that their respective companies did not have a legal department. This 

did not compromise the research but enhanced it, as the intention was not necessarily to study 

exclusively legal departments, but the boundaries of the firm. 

Naturally, the question that come to the researcher’s mind was why these two companies do 

not have a legal department? One of these two participants answered that they did not have 

enough lawsuits to justify a legal team. Which is a pretty straight forward logic, as it was 

informed that the companies usually face two to three lawsuits a year. Furthermore, the 

participant indicated that the company had to put on hold expansions in the country due to 

political and economic instability. This could also be a reason as to why the company does not 

have a legal team. 

The second company however is of particular interest. Albeit not directly explaining on why 

the company does not have a legal department, they have provided information to speculate 

that a legal department might not be far off their future. This is pure speculation however, based 

on four points. First, because they already have a professional that is Bachelor of Laws in 

charge of the compliance department - which is responsible for handling the outsourcing 

process to law firms. Second, this company has recently increased the activities that is involved 

in, which comprises a whole range of different logistics steps, which increases the potentiality 

for the company to be liable in diverse fronts. Third, this company is the one with the highest 

number of lawsuits, around 3000. Last, the participant has indicated that the Brazilian branch 

is responsible for instructing its foreign subsidiaries counterparts.  
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It could be verified then that MNE’s in the industry usually have a legal department, or at least 

someone that is responsible for handling legal activities. However, the number of lawsuits 

might not be a direct measure to predict the existence or not of a legal department. In this 

research, both the participant with the lowest number of lawsuits and the one with the highest 

did not have a legal department. To make a correlation on the number of lawsuits and the 

existence or not of a legal department would require a strict quantitively analysis, which was 

not the focus of the study. 

Structure 

For the three companies that had legal departments, a few patterns were found. All of them had 

a small legal team, ranging around a minimum of 2 lawyers to a maximum of 6. In addition, 

none has been in operation for more than 10 years. All of the participants to some degree 

emphasized that they considered that they had a reasonable number of lawsuits, but that this 

might not be an accurate measure since they have been operating for a short period, and that 

they might still be liable for labor and tax liabilities in the next 5 years from the occurrence of 

the event. 

It became apparent during the study that not all legal issues are handled exclusively at the legal 

department. For instance, in shipping companies, there often is a department entitled Claims, 

which mainly handles average as well as issues regarding abandonment of merchandise and 

recuperation of the containers. This department usually consults with their respective P&I Club 

to see what is the best alternative and whether the cargo owner should be indemnified. In some 

companies the Claims department is withing the Legal one, but that is not always the case. 

Furthermore, the Claims department acts mainly before the issue is judicialized. 

Overall, legal consultation, contracts, regulatory, litigation and labor were the main 

classifications raised by participants. Regulatory matters stood out as the most pressing subject 

for companies and is closely monitored by inside counsel, being closely accompanied by the 

General Counsel himself. However, it is a subject that is still outsourced, since it requires a lot 

of study and that legal teams might not have the personnel necessary to keep up with the 

constant change in regulation. Also, according to participants outsourcing regulatory issues 

brings about more confidence to legal teams, as they assume that law firms also work with 

other clients and that they thus have relevant market expertise extracted from rivals’ issues. 
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Contracts on the other hand, seemed to be almost entirely internalized, mainly due to the 

quickness that other departments such as the commercial and financial department require. 

Another reason that was raised for not outsourcing contracts so often is regarding 

confidentiality issues, since outsourcing a contract review for example might require that the 

company discloses that is doing so with the other part. Litigation and labor are virtually entirely 

outsourced, and if that is not the case yet it is mainly due to a small volume of lawsuits that the 

company has. 

According to all participants that had legal departments, global headquarters are very active in 

their relationship with legal departments located in the country, as they require constant reports, 

closely monitors high profile cases and, as indicated by the participant of the shipping industry, 

has a better expertise about cases that are related to insurance and that require P&I Clubs’ 

participation. Global headquarters also do seem to influence the budget of legal departments, 

especially when it comes to lawyers’ fees, as they impose fixed budgets and that these might 

be exceeded if the subsidiary establishes fees based on success clauses.  However, there was 

no indication that global or regional offices influences legal strategy of companies, as they 

assume that Brazil’s legislation is too different from theirs and it’s better to rely on local 

expertise. 

One of the questions formulated was whether total internalization of services was viable in the 

long term. Apparently, it is viable, and some companies in the industry show signs of increase 

in their in-house departments, however, that is not the norm and not desirable for the most part. 

Legal departments in the industry are strategic pieces inside the company, as they spend most 

of their time keeping up with constant regulatory change and evaluating its impact on the 

business. An increase in the size of the legal department would be counterproductive in the 

view of participants.  

It is no secret that legal departments, whatever the industry, do not perform the core activity 

and often to not directly increase profit. Indeed, all participants referred to the legal department 

as a supportive unit of the company. However, in order to account for the changes of legal 

departments and efforts of companies to enhance their importance, as described in the 

literature, participants were asked whether they thought that management of the legal 

department was essential to the company and if that is the general feeling throughout the 

organization. Their answer to the first question, as expected was yes, however all of them 
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answered no to the second question, except for two participants. This, in the researcher’s 

opinion, indicates that perhaps companies are yet to fully recognize the importance of 

preventive action, and that legal departments are ineffective in educating other units of the firm. 

Even in highly regulated environments such as the shipping industry. 

Participants were asked to define the mission of the legal department, their answers were: 

“To bring legal and regulatory stability to the development of business”; 

“Support and direction to all departments of the firm”; 

“It’s a support area that has to be direct, transparent and precise in order to enable the company 

to take the best decision”; 

“Maintenance of the integrity of the company”; 

“Law firms are very important for companies as they take care of contracts, (influence) on 

whether we will continue to have a good customer service and be able to pass on this 

information, this clarity to clients …” 

C- Legal outsourcing  

After laying out the background of the data as well as the information regarding legal 

departments, legal outsourcing and its manifestation remains to be analyzed. What is the 

rationale for legal outsourcing in the shipping industry? Is it omnipresent? What are its 

advantages/ disadvantages? Are legal departments more efficient than law firms or vice versa? 

What are the determinant factors? What kind of work is being outsourced? Is finding providers 

and contracting really an issue? What about monitoring? 

Outsourcing is inevitable? 

One of the premises of this study is that legal departments is omnipresent for MNE’s in the 

shipping industry. That is, that legal outsourcing is necessarily sought after. This information 

was confirmed. Not one participant was aware of a company that did not outsource at least 

some aspect of its work. Nonetheless, there were indications that there are few companies that 

have been favoring internalization, however that is far from the norm and might even be 

considered to be an outdated organizational choice. 
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Advantages/ Disadvantages 

Undoubtedly there are differences between an in-house lawyer versus an outside one. Outside 

lawyers are indeed more accustomed to litigation. But is that all? Is this “universal” truth also 

the same reason that MNE’s in the shipping industry outsource their work compared to any 

other company or industry?  Are there any specificities that might differ? 

Participants were asked generically on whether outside counsels were better than inside 

counsels, and on whether inside counsel is capable of litigating, results were mixed. However, 

it could be ascertained that if there is in difference in quality it relies in the fact that their job 

attributions are different in nature, plus on the fact that law firms often have a bigger team 

which might make them “better lawyers” and thus more capable of litigating.  

Inside counsels were described by participants primarily as understanding the company’s 

problems better and thus acting as a filter between firm and corporation. Preventive capabilities 

were also highlighted as a primary characteristic of inside lawyers, as they can create and 

review internal processes and reduce costs. On the other hand, outside counsel were described 

as specialists and of having better knowledge of procedural law.  

A quality of in-house counsel that stood out from the data is that although they are generalists, 

as expected, they must be very strategic and knowledgeable of the regulatory framework. To 

some extent, it could be stated that in the shipping industry almost every legal activity that is 

outsourced requires a previous strategic review from inside counsel. Even subjects that are 

highly understood by law firms and that are usually outsourced without much reflection in 

other industries are given a deeper look in the shipping industry. For instance, one can think of 

labor issues in the port industry and the specific legislative regime that dictates dock workers’ 

rules. The researcher assumes that regular labor issues in other industries for example do not 

require extensive dedication from inside counsel before they decide on how to tackle 

outsourcing as it is less complex.  

Another interesting panorama laid out by participants was that of the profile of providers in the 

industry. According to all participants there are few firms specialized in maritime law, port 

laws, transport, but mainly in regulatory issues. In addition, full-service law firms are usually 

frowned upon, which is quite peculiar since these firms usually tend to attract highly renowned 

professionals.  
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Determining boundaries 

As previously laid out, legal outsourcing is not only exclusively based on differences between 

in house and outside counsel, or by economizing principles. There are peculiarities behind the 

decision to make or to buy and each of these peculiarities will be assessed.  According to 

participant’s the following topics were raised as primary concerns in the decision to make or 

to buy: volume and complexity. These closely relate to each other to form a final decision on 

whether outsourcing is the best alternative and share equivalent importance. 

Interestingly enough costs were never raised as a primary concern or too emphasized by 

participants. This could be implicit, however. One participant mentioned that if he were to 

internalize all activities, he would have an added fixed cost that would not pay itself, as the 

quality that it would hypothetically provide would probably not be as good as the one provided 

by law firms.  

When it comes to volume, it could be ascertained that it presented itself as the main concern 

for legal teams. First, volume may not be constant, which makes companies unconfident in 

enlarging their legal staff. Second, lawsuits that are recurrent and that do not have an expressive 

value are necessarily outsourced as they explore little of the legal team’s capabilities and only 

add more work. Third, few lawsuits do not justify having a legal team at all. In the shipping 

industry lawsuits that are large in volume are usually related to labor and civil liability/ debt 

collection for storage costs and demurrage. 

Complexity was another major concern for participants. Participants have argued that law firms 

are more prone to keep up with jurisprudential tendencies and to have a notable expertise on 

substantive law as they are mostly concerned with litigation and often work for more than one 

company in the industry. However, even though providers have competent and specialist 

lawyers, companies in the industry do not afford to shift most of the burden to providers, as 

they retain not only expertise related to internal corporation procedures, but of substantive law 

in matters such as regulatory and insurance practices. 

According to participants the main activities being outsourced are lawsuits regarding labor and 

law civil lawsuits, and legal opinions on regulatory issues. Most lawsuits are outsourced, 

however high-profile cases seem to be kept inside in some cases, along with administrative 

ones. On the other hand, legal opinions receive a distinct treatment, as they are closely worked 
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beforehand inside the company, and outsourcing occur in specific terms, especially when it 

demands lengthy efforts with regulatory and governmental bodies. 

The specifics of contracting were not raised as a cause of particular concern. According to 

participants, recurrent contracting is not usual as contracts are set in general manner and usually 

comprehend most of their needs. Only regulatory issues seemed to be set on a basis need, 

demanding thus recurrent transactions. Furthermore, monitoring of contractual compliance of 

providers were also not raised out as a concern as well, however autonomy to conduct the work 

they were assigned seemed to be especially low in the industry. 

Last, specifically regarding law firms’ characteristics, participants have painted the scenario 

that few firms are knowledgeable of industry needs, specially those in regulatory and 

international insurance issues.  Therefore, the number of providers is low, which indicates that 

participants might be particular vulnerable to market prices. It also became apparent that going 

forward only those firms that provide statistical and preventive analysis will distinguish 

themselves from competitors, and that these firms have been slow to adapt until now. 
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V. Conclusion 

This research stressed how companies have increased their attention to strategic management 

of the legal activities. In the past, legal issues were not given the same amount of reflection as 

they are today. This is a result of the globalization process, as business activities have become 

more complex and more vulnerable to legal liabilities.  Likewise, the need to optimize services 

and cut costs have also played a major role in shaping legal departments into more professional 

and strategic business units. With this managerial evolution of legal activities, naturally, the 

choice of internalizing or externalizing has become a pressing issue. Clearly defining the 

boundaries of the legal department has become essential for companies’ success. Deciding 

what falls under the responsibility of the in-house team and what should be outsourced can be 

determinant for companies’ activities. Cutting costs although a good guidance for opting for a 

determined governance choice is not enough to form a decision on outsourcing. Companies 

rationale go further than a cost analysis. 

Therefore, legal outsourcing is a well thought decision that merits further development. This 

paper tries to shed some light on the still unexplored issue of legal outsourcing by directing it 

to MNE’s in the Brazilian shipping industry. The shipping industry is one of the most important 

industries for the country and it is surrounded by a high complex legal environment, as its legal 

issues are very broad and poorly understood by most. This in turn makes the boundaries 

decisions of companies evermore important as it brings relevant risks to operations, making it 

a formidable setting to study the phenomenon.  

This paper finds that in fact legal outsourcing goes much further than a cost-based decision. 

Particularly in the context of MNE’s that operate in a complex legal environment such as the 

shipping industry, in which handling of legal issues must be strategic in order to guarantee 

companies’ survival. Lack of a systemized legal framework and constant regulatory changes 

end up creating a true unstable environment. Subjects of this study have painted that their 

companies respond by having small legal departments, ranging around 2-6 employees and 

holding on to most of their high value legal assets which are contractual and regulatory 

knowledge. This does not mean however that contracts and regulatory work are never 

outsourced, but rather that companies make special effort in being knowledgeable of these 

subjects as most of the expertise should come from them and not from law firms.  
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Indeed, regulatory issues are a major concern for the industry. Participants have lengthy 

described the corporate political and legal effort they must apply in order to first understand 

new regulations, second to incorporate them and last to try and dispute them if they are not 

favorable or not clear enough. According to a specific participant, a simple regulatory 

questioning directed at the government could take up to a year to be answered, meaning that a 

company can go over a full year murky on whether it is breaking the law or not. A high legal 

risk to say the least. 

As it was found out in data collection, not all companies have legal departments, but legal 

outsourcing is indeed widespread. According to participants, full internalization of legal 

services cannot be understood as an effective management strategy. 

According to results, the main criteria for outsourcing a determined legal activity or not was 

volume and complexity. Companies consider volume in three instances. First, volume might 

not be constant to justify hiring more lawyers. Second, a high volume of low value lawsuits 

explores little of inside counsel potential. Third, a small number of lawsuits might not even 

justify having a legal department in the first place. Regarding complexity, it becomes an issue 

of best use of legal department’s abilities. Complex activities, which are usually related to 

regulatory issues, must be first well taken care of internally as law firms are not capable of 

handling these issues entirely.  This means that legal departments are usually very aware of the 

regulatory tendencies their companies are subjected to and that outsourcing is not so much 

transferring responsibility but sharing or at least filtering it to providers. On the other hand, 

low complexity work, that is usually repeated litigation, is outsourced without much filter, as 

it does not require much expertise from legal departments. 

The main subjects being outsourced are lawsuits regarding labor and debt collection and legal 

opinions on regulatory issues. 

Contracting per se was never raised as a specific concern, despite the market being concentrated 

in the hands of few law firms. Contractual arrangement with law firms do not require frequent 

revising and only consulting and regulatory outsourcing demand specific contracts and thus 

consume more time. This indicates that corporations have leverage on providers, even though 

they are vulnerable to market prices. Monitoring was also not raised as a specific concern, as 

law firms seem to comply with what is established. Providers were painted as very 
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knowledgeable, as firms that serve the industry have highly skilled professionals. However, 

law firms are still short of providing effective management tools for buyers and firms that are 

actively seeking to provide it will probably take a leap ahead of competitors. 

When it comes to prospects of the industry, there seems to be a timid optimism that new 

governmental policies will entice new market opportunities for companies to explore maritime 

transportation. It remains to be seen however on whether these expectations will come to 

fruition. One thing is certain, there is a need for Brazil to incentivize its transport alternatives. 

Episodes like the trucker’s strike in 2018 have made it clear that the country’s infrastructure 

and transport alternatives are short.  

Last, the reader must be aware that this research contains limitations. It relied on a qualitative 

approach through interviews, and it was limited to a small number of participants of a specific 

industry. This study also could not rely on previous attempts to study legal outsourcing and on 

public databases, as those are scarce. The use of theory on this work was also limited, as 

although Transaction Cost Theory was used to formulate questions and interpret results, the 

intention of the study was not to test the theory. Future studies on the subject should account 

for a more quantitative outlook or at least have a more rigorous approach to theory. 

Furthermore, other theories such as Resource Based View (RVB) and New Institutionalism 

should also be explored. Last, this study also did not consider law firm’s perspective, nor legal 

outsourcing outside of Brazil, and the researcher assumes that future studies would benefit from 

considering these different perspectives.  
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Appendix 1: Interview Guide 

A. Opening questions: 

1.How many years have you been working at this company? 

2.Does the company have a legal department? What are its responsibilities? 

3.The company is a multinational one, right? Or at least is related to a foreign company? Does 

that have any influence on the Brazilian legal department? 

B. Topics related to the topic of the research: 

B.1- General outsourcing questions: 

4.What is the size of the legal department and how is it structured? 

5.Would you say that the number of lawsuits is high? Could you give an approximate number?  

6.Other than lawsuits, what other types of legal activities normally arise? 

7.Does the company engage in any type of legal outsourcing? 

8.What are the determinant factors considered in the decision to outsource?  

B.2- Specific questions based on Transaction Cost Theory literature: 

9.Do you think that law firms can offer a better service overall compared to an inhouse team? 

10.Is the company concerned with safeguarding its legal knowledge? In other words, is there 

any advantage in maintaining certain legal activities in house? 

11.How much autonomy is given to providers? Is monitoring ever considered a problem? 

12.Would you say that your company faces very specific legal challenges when compared to 

other multinationals from other sectors? Do you think that these challenges require a very 

specific set of knowledge? 

13.Are legal firms (providers) bound to suffer from competition? Does the company consider 

that there is a reasonable number pool of providers? 
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14.Are contracts frequently revised?  Are they established in general terms or is it done on a 

case by case basis?  

15.Is the volume of legal issues a factor when choosing a specific provider? 

16.Are technology advances ever an issue when choosing a specific provider?  

 B.3 – Specific questions based on the legal management literature:  

17.What would you say is the difference between a in house counsel and a firm lawyer? 

18.Do you think that your legal department is qualified to litigate? Or does it require a different 

set of skills that inhouse counsel does not have? 

19.Would it be feasible, in the long term, to internalize all legal activities? 

20.In choosing a law firm, what would you say is the most relevant factor that is considered?  

21.In a scale of 0 to 10, how much influence do you think that a legal manager has on the 

choice of providers? 

C. Closing questions: 

22.Do you think that management of legal activity is essential to the company’s objectives? 

Do you think that is the general sense of the company? 

23.If you had to describe the main mission of the legal department in one sentence, how would 

you do it? 

 


