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 Horizontal Judicial Dialogue on Human Rights 
 Th e Practice of Constitutional Courts in South America    

    Michael Freitas   Mohallem     

   3.1     Introduction 

   Th e reference by courts to foreign judgments is not an exclusive phenom-
enon of any region, country or legal tradition.  1   Th is chapter adds to the 
existing literature on this practice by focusing on a region that has attracted 
little attention so far. It analyses South American domestic constitutional 
and supreme courts’ engagement in horizontal judicial dialogue in cases 
involving human rights through an assessment of the constitutional jur-
isprudence of Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador, 
Paraguay, Peru, Uruguay and Venezuela. It assesses the extent to which 
national courts rely on foreign material; the method by which they do so; 
the purpose of this engagement in judicial dialogue in the area of human 
rights; and the eff ects that foreign and international judgments have on 
the development of national law in this region. In accordance with the def-
inition of this book, the term ‘judicial dialogue’ refers to the use of exter-
nal legal material as an element of infl uence in legal interpretation and 
application; and ‘horizontal’ dialogue connotes that the interaction takes 
place between diff erent domestic legal orders.  2   Next to external judicial 
decisions, the chapter also considers other legal material, such as foreign 
statutes and constitutions. 

     1     Considering common law jurisdictions, see e.g.    B.   Flanagan   and   S.   Ahern  , ‘ Judicial Decision- 
Making and Transnational Law: a Survey of Common Law Supreme Court Judges ’,  Int’l 
and Comp. L. Quarterly   60 : 1  ( 2011 )  1 –   28  . For the Canadian view, see    B.   Roy  , ‘ An Empirical 
Survey of Foreign Jurisprudence and International Instruments in Charter Litigation ’, 
 University of Toronto Fac. L. Rev.   62 : 99  ( 2004 )  99 –   148  ; for the UK and the Netherlands, 
see    E.   Mak  , ‘ Why Do Dutch and UK Judges Cite Foreign Law? ’  Cambridge L. J.   70 : 2  ( 2011 ) 
 420– 50  ;    E. A.   Posner   and   C. R.   Sunstein  ,  ‘Th e Law of Other States ’,  Stanford L. Rev.   59 : 1  ( 2006 ) 
 131– 79  . For diff erent jurisdictions, see    E.   Örücü   (ed.),  Judicial Comparativism in Human 
Rights Cases  ( London :  British Institute of International and Comparative Law ,  2003  ).  

     2     ‘Rejection of decisions of other courts by a judge or judges’ should be included in this 
understanding of ‘dialogue’. See, e.g.    P.   Webb  ,  ‘Immunities and Human Rights: Dissecting 
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   In recent years, the concept of (mutual) judicial ‘dialogue’ has become 
prevalent, as countries have moved away from the process of mere (uni-
lateral) ‘reception’ of foreign law. ‘Reception’ implies bilateral relationships 
between states in which courts in one country are exclusively on the receiving 
end when it comes to the use of and engagement with foreign jurisprudence. 
Th is has oft en been the case of former colonies.  3   By contrast, ‘judicial dia-
logue’ describes the mutual consideration of the other’s jurisprudence and 
legal material.  4     Argentina is a good example of a country that, while ‘breaking 
away from the Spanish tradition’, simultaneously engaged in another relation 
of ‘reception’ with the United States.  5   Th e adherence to a new source of for-
eign legal infl uence was based on the ‘conviction that the US Constitution 
had instilled the germ of political and economic progress in the United States, 
and it was assumed that the same germ would penetrate Argentina’.  6     

 Notwithstanding this example, the process in South America of com-
munication and exchange between courts is better defi ned as ‘judicial dia-
logue’ − as opposed to ‘reception’ − since it occurs in multiple directions, 
beyond the confi nes of a particular court’s legal material, and because it 
is characterised by the voluntary embracing of external reasoning pat-
terns. Th e phenomenon of judicial dialogue can be understood as a mod-
ern expansion of comparative horizons  7   that produces original outcomes 
when compared to the centuries- old method of foreign law reception.  8   
Th is is also the approach of South American courts as they look across 
borders for solutions adopted in cases concerning the interpretation and 

the Dialogue in National Courts ’,   O. K.   Fauchald   and   A.   Nollkaemper   (eds.),  Th e Practice 
of International and National Courts and the (De- )Fragmentation of International Law  
( Oxford :  Hart Publishing ,  2012 )  245– 67 , at  245  . See also the Introduction to this book,  sub-
section 1.2.1 .  

     3        C.    L’Heureux- Dube  , ‘ Th e Importance of Dialogue: Globalization and the International 
Impact of the Rehnquist Court ’  Tulsa L. J .  34 : 15  ( 1998 )  15 –   40 , at  21 and 17  .  

     4       Ibid .   
     5        C. F.   Rosenkrantz  ,  ‘  Against Borrowings and Other Nonauthoritative Uses of Foreign Law ’ 

 Int’l J. Constitutional L .  1 : 269  ( 2003 )  269– 95 , at  272  .  
     6       Ibid . , at 271.  
     7       Koh refers to the ‘emergence and expansion of an extensive body of transnational law which 

is essentially public in character’. Human rights law plays an important role in this body of 
transnational law.    H.H.   Koh  , ‘ Transnational Legal Processes Illuminated ’,   M.   Likosky   (ed.), 
 Transnational Legal Processes: Globalisation and Power Disparities  ( London :  Butterworths , 
 2002 )  327– 32 , at  331  .  

     8       Th e examination of foreign law and jurisprudence was common in the colonial period, 
particularly between the empires and their colonies. Furthermore, it is an established prac-
tice between states party to the Commonwealth of Nations (or British Commonwealth) 
and common among states that have informally elected the post– World War II jurispru-
dence of the United States as reference; see    A.M.   Slaughter  ,  A New World Order  ( Princeton 
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application of the same treaties and similar domestic provisions. Th is 
practice is facilitated by an increased access to foreign judicial decisions, 
 inter alia  through publications in English. Yet, the comparative horizons 
also grow from the direct judicial cooperation set up by courts and judges 
in the region, which can be seen in conferences, bilateral meetings, the-
matic debates and institutional agreements.  9   Th ese are no longer (solely) 
ceremonial events, but can be described as processes of institutionalisa-
tion of judicial dialogue, which not only broadens South American judges’ 
legal perspectives but also contributes to an increased affi  nity and solidar-
ity among judges who share similar professional challenges.  10     

 Th e argument is made that the extent of this horizontal dialogue in the 
region is related to the strong position of international human rights treat-
ies in the constitutional law of many Latin American states, as well as the 
construction of permanent spaces for the exchange of legal ideas (in the 
form of regional institutions) in the region. Furthermore, the practice in 
South America is facilitated by cultural, linguistic and legal similarities, 
and by ongoing regional political integration processes. Th ese favour not 
only the borrowing of legal provisions but also the constant communica-
tion among the courts. 

 Th is chapter is structured as follows.  Section 3.2  presents the context in 
which the research results are evaluated and the line of argument devel-
oped, with an emphasis on the constitutional evolution of the region. 
It highlights the relationship between increased judicial dialogue and a 
recent trend in South American countries to incorporate international 
human rights law into domestic law at the level of national constitutions. 
 Section 3.3  analyses the extent of horizontal judicial dialogue in South 
America. It uses a quantitative methodology to explore the frequency with 
which foreign material is referred to in domestic human rights cases, the 

University Press ,  2005 ) at  71  . Giuseppe De Vergottini, by the same token, acknowledges 
that ‘in fact there [have] always been cases in which one court used as [a]  paradigm the 
decision of another court, which serves as a model for the lending court’. Nevertheless 
the ‘phenomenon of transferring ideas and political programmes’ as well as the ‘migra-
tion of constitutional ideas’ have become more frequent and faster in the second half of 
the last century.    G.   De Vergottini  ,  Oltre il Dialogo tra le Corti. Giudici, Diritto Straniero, 
Comparazione  ( Bologna :  Il Mulino ,  2010 ) at  18  .  

     9       Slaughter notes the occurrence and institutionalisation of meetings between constitutional 
courts since the 1980s, and draws attention to personal meetings between judges as instru-
ments of ‘cross- fertilisation’, capable of broadening the legal perspectives of participat-
ing judges and contributing to the development of solidarity networks. Slaughter, A New 
World Order,  supra   note 8 , at 99.  

     10       Ibid . , at 91.  
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evolution of such practice in the years between 1990 and 2012, and the 
occurrence of foreign citations in the majority and/ or minority opinions 
of the diff erent courts; and it assesses whether the adjudication of specifi c 
rights attracts more foreign citations than others.  Section 3.4  explores the 
methods by which judges and courts engage in dialogue in the region; 
and  Section 3.5  assesses the purposes and motivations of South American 
courts and judges practicing judicial dialogue. Finally,  Section 3.6  dis-
cusses some of the eff ects of referencing foreign material in domestic jur-
isprudence, notably in cases where answers in existing domestic law and 
jurisprudence are unavailable; where a South American court intends to 
‘update’ the understanding of domestic law; where citations of external 
material guide the implementation of human rights treaties by domestic 
courts; and where the prominence of the foreign and international mater-
ial makes it diffi  cult for a South American court to ignore it. 

   First, however, an explanation on scope and methodology. Th is chap-
ter assesses constitutional or supreme court cases from Argentina, 
Brazil, Bolivia, Chile, Colombia, Ecuador, Paraguay, Peru, Uruguay and 
Venezuela. Th is group of cases is more comprehensive than a random 
representative sample, but it does not include all cases in which foreign 
material was considered in domestic constitutional cases. Th e focus is on 
the use of references to foreign material (domestic foreign legal decisions 
or statutes) in cases that involve human rights law. Th is includes refer-
ences to decisions by foreign domestic courts that interpret and apply 
international human rights treaties. Excluded from the analysis is, how-
ever, South American courts’ engagement in vertical judicial dialogue 
with international or regional human rights courts and/ or quasi- judicial 
bodies, or mere reference to the text of international or regional human 
rights treaties.  Figure 3.1  illustrates this scope: the chapter is concerned 
with the analysis of South American apex courts’ decisions in the circle 
on the left .    

 Th e analysed cases were obtained from the database of each supreme or 
constitutional court’s website through keyword searches. Th e main search 
conducted in the case law of each jurisdiction was made aft er fi nding the 
term ‘human rights’ in the text of the decisions. Where the search produced 
an excessive number of results, further fi lters were added, such as ‘Inter- 
American’ and ‘treaties’. Further cases were found with the keywords ‘hier-
archy’, ‘international jurisprudence’, ‘foreign jurisprudence’, ‘foreign law’, 
‘international tribunals’, ‘constitutional tribunals’, ‘foreign tribunals’ and 
‘judicial cooperation’. Th e possibilities to further fi lter the searches varied 
among each jurisdiction. Where the supreme or constitutional tribunal 
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was divided into thematic chambers, the cases from the ‘constitutional 
chamber’  11   were given particular attention. Similarly, where a court’s 
website provided for searches in accordance with the internal classifi ca-
tion of the respective court’s cases, the option ‘constitutional matters’ was 
chosen.  12   In other cases, the search was done on the available database of 
the court.  13   Where available, the decisions adopted in the period between 
1990 and 2012 were analysed; otherwise the analysis started from the date 
aft er 1990 when the cases became available.  14   

Foreign law and 
foreign 

constitutional 
courts’ decisions

International law 
and international 
courts’ decisions

National constitutional courts

Decisions considering 
only foreign material 

(assessed)

Decisions considering 
only international  

material (dismissed)

Decisions considering 
both (only foreign 
citations assessed)

Human rights 
cases

Human rights 
cases

   Figure 3.1      Cases Considered  

     11     Th is was the case of Venezuela. Concerning this country, the searches were only done for 
cases of the  Sala Constitucional  within the  Tribunal Supremo de Justicia  and aimed for  texto 
completo  (complete text). See the Annex to this chapter.  

     12     Chilean cases were selected from the  Corte Suprema de Justicia  database but restricted to 
 matéria constitucional  (constitutional issues). For Paraguay, the cases were searched on 
the  Corte Suprema de Justicia’s  website and equally restricted to  matéria constitucional . For 
Uruguay, the cases were restricted to  derecho constitucional  (constitutional law) within the 
database of the  Corte Suprema .  

     13     Th e cases of Argentina, Bolivia, Brazil, Colombia, Ecuador and Peru were selected through 
searches on the entire database of each supreme or constitutional court.  

     14     Not all constitutional courts make their cases available from 1990. Although all jurisdic-
tions were considered until the end of 2012, the starting dates were the following: Argentina 
(1990), Bolivia (1994), Brazil (1990), Chile (1990), Colombia (1992), Ecuador (2008), 
Paraguay (1995), Peru (1996), Uruguay (1990), Venezuela (2000). See the Annex to this 
chapter for further details.  
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 Th e total number of cases resulting from the keyword searches was 
1,173 for all 10 states.  15   Each case was individually assessed, and those 
captured by the keyword fi lters that were not human rights cases (i.e. not 
dealing with or  considering international human rights law or equivalent 
domestic constitutional law) were excluded from the next stage, resulting 
in a total of 562 cases. Th e second stage of the analysis was the coding of 
the cases. Among many coded variables, the relevant ones for this chapter 
are the following: (a) the year of decision; (b) the country of origin of the 
cited material (exclusively the citation of foreign law or foreign decisions, 
not including factual references to foreign states or foreign policies); (c) 
the legal right considered; (d) whether the foreign material was ‘verifi able’ 
or only ‘superfi cially’ considered;  16   and (e) whether the foreign material 
was used in the majority, separate or dissenting opinion. Of the total rele-
vant cases, 236 (42 per cent) contained a reference to foreign material. 

  Section 3.3  examines the extent of the dialogue by analysing the col-
lected data (based on the crossing of the aforementioned codes) both 
qualitatively and quantitatively. Th e quantitative assessment of constitu-
tional cases elucidates the signifi cance of horizontal judicial dialogue in 
the South American region, since it gives an overall picture of the prac-
tice in relation to the total number of human rights cases. In addition, the 
quantitative method off ers a view of the evolution of the practice over time, 
making it possible to fi nd associations with particular legal moments such 
as specifi c constitutional reforms. Th e qualitative approach in the second 
part of  Section 3.3  is used to identify whether the majority or the minority 
of the court used foreign material, and also to assess whether the frequent 
reliance on foreign material may be associated with specifi c human rights. 

  Sections 3.4  and  3.5  analyse the methods employed by judges and courts 
to fi nd out about relevant foreign law and jurisprudence, and discuss the 
purposes of dialogue.  Section 3.6  adopts a qualitative method to discuss 
the eff ects of judicial dialogue on domestic judicial decisions and national 
law in South America in depth. Th e individual assessment of each case 
indicates four diff erent legal eff ects deriving from the practice of citing 

     15     Argentina (86), Bolivia (154), Brazil (107), Chile (87), Colombia (99), Ecuador (144), 
Paraguay (104), Peru (74), Uruguay (173), Venezuela (145). See Annex for further details.  

     16     By ‘verifi able’ I mean the cases in which the citation or quotation transcribes a section of the 
foreign law or jurisprudence and/ or identifi es the source, such as the case number or the 
law’s name and relevant article. Th e ‘superfi cial’ classifi cation refers to the foreign material 
mentioned generically as part of a group of states with a similar approach to the matter. For 
instance, when a decision refers to a group of constitutions that have similar norms in rela-
tion to a specifi c matter, or when it refers to a group of states whose courts adopt a certain 
interpretation, with no mention of the relevant articles or case names.  
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and engaging with foreign legal material. Th e classifi cation in  Section 3.6  
does not follow a strict procedure in which each of the 562 cases was allo-
cated to one of the four categories. Instead, the four categories refl ect gen-
eral trends of the legal eff ects that foreign jurisprudence can have on the 
respective domestic legal systems.      

  3.2     Judicial Dialogue and Constitutional Evolution 
in South America 

   Judicial dialogue in South America has been infl uenced by the recent trend 
in the region to incorporate international human rights law into domestic 
law at the constitutional level.   As Vicki Jackson reminds us, ‘Th e idea of a 
constitution is itself one that may seem to invite resistance or indiff erence 
to foreign or international law’.  17     Constitutions are documents associated 
with individual national histories, charged with identifi ers and political 
goals, and the ‘expressive components’ of constitutions, beyond any rhet-
orical purpose, may serve as diff erentiators.  18   As the argument goes, ‘if 
part of their very purpose is … to express how one national group dif-
fers from all others’, the resistance to external references may be a natural 
consequence.  19   However, not all constitutions develop insulated from for-
eign infl uence. On the contrary, there are constitutions that are explicitly 
developed with the infl uence of other constitutional documents and/ or 
international human rights law. Once established, these constitutions may 
be more receptive to the jurisprudence construed in the ‘exporter’ state or 
by international human rights courts or quasi- judicial bodies.  20   Inversely, 
older and traditional constitutional schools may be more likely to adopt 
interpretive theories such as originalism, and may consequently show 
more resistance to foreign infl uence.  21   

   Th e infl uence of the Spanish, Portuguese (in the case of Brazil) and US 
constitutions was particularly important in the development of consti-
tutionalism in South America in the early years following independence 
in the nineteenth century. In some cases, this infl uence remains relevant 

     17        V.   Jackson  ,  Constitutional Engagement in a Transnational Era  ( Oxford University Press , 
 2013 ) at  20  .  

     18       Ibid . , at 19.  
     19        Ibid .   
     20     Rosenkratz, Against Borrowings,  supra   note 5 , at 278 .   
     21       Jackson, Constitutional Engagement,  supra   note 17 , at 20. Some scholars sustain the view 

that comparativism may even diminish human rights standards in countries with a trad-
ition of human rights compliance. See e.g.    R. P.   Alford  , ‘ Misusing International Sources to 
Interpret the Constitution ’,  Am. J. Int’l of L .  98 : 1  ( 2004 )  57 –   69  , at 67.  
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today. Moreover, recent transformations, either through constitutional 
amendments or through the adoption of entirely new constitutions, force 
constitutional interpreters to expand their horizons. Th ese recent trans-
formations led to the incorporation of international and regional human 
rights treaties ranked at the level of the domestic constitution in each of the 
ten legal systems examined in this chapter. Th ese incorporations represent 
a dramatic transformation of the way in which international and foreign 
law is perceived in these legal systems.  22     

     Direct incorporation of international human rights law requires con-
textual interpretation of the relevant international and regional conven-
tions, notably the American Convention on Human Rights (ACHR).  23     
To achieve this, South American judges openly use legal comparison as a 
method of legal interpretation.  24   In other words, national judges seem to 
react to the process of internationalisation of domestic law through their 
engagement in judicial dialogue. Th ey need to decide issues that are no 
longer exclusively part of domestic law, taking on an international func-
tion of human rights adjudication, which they assimilate with their domes-
tic legal competences. South American courts are thus taking part in the 
creation of principles, rules and legal concepts ‘rooted in shared national 
norms and emerging international norms, that have similar or identical 
meaning in every national system’.  25   

 Th e incorporation of regional and international human rights treaties 
in South American domestic legal systems is paralleled by the increase in 
the number of these treaties aft er the end of the Cold War. Th is has also 
contributed to the expansion of horizontal judicial dialogue in the fi eld of 
human rights in the region, particularly so considering that oft en, human 
rights treaties are intended to be enforceable as domestic law,  26   leaving a 
complementary or subsidiary role for regional and international fora.  27   

     22     Th e engagement in judicial dialogue has been associated with judges embracing a ‘more 
internationalist attitude’ and their readiness to ‘assimilate the national and the international 
interest, and seek to converse with an international audience’.    Y.   Shany  , ‘ National Courts 
as International Actors: Jurisdictional Implications ’  Rivista di Diritto Pubblico Italiano, 
Comunitario e Comparato   15 : 1  ( 2009 )  1 –   31 , at  30  .  

     23     American Convention on Human Rights (20 November 1969) 1144 UNTS 123, entered 
into force 18 July 1978.  

     24     See    E. V.   Foruria  , ‘ Métodos y Principios de Interpretación Constitucional. Un Catálogo de 
Problemas ’,  Revista de Derecho Constitucional Europeo   13 : 1  ( 2010 )  379 –   414  , at 379– 85.  

     25        H. H.   Koh  , ‘ Th e Globalization of Freedom ’,  Yale J. Int’l L .  26 : 305  ( 2001 )  305– 12 , at  306  .  
     26     E.g. article 2(2) ICCPR; article 2(1) ICESCR; article 2 ACHR.  
     27     Th is complementary/ subsidiary role of regional human rights courts in relation to domes-

tic courts also fl ows from the exhaustion of domestic remedies rule found in e.g. article 
35(1) ECHR and article 46(1)(a) ACHR.  
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  For example, at the regional level, the ACHR entitles individuals, groups 
or non- governmental entities to lodge petitions with the Inter- American 
Commission on Human Rights (IACHR). Only a small part of the com-
plaints is transferred to the Inter- American Court of Human Rights 
(IACtHR).  28     In this context, national courts are crucial to securing rights 
set out in regional and international human rights treaties. When domestic 
courts are willing and able to take on this task of enforcing international 
treaties, the range of their legal references will inevitably increase. Th is will 
favour the search for developed or paradigmatic jurisprudence from for-
eign states where such international- domesticated law has already been 
interpreted in more detail over a longer period.   

 To summarise, constitutional design may open national legal sys-
tems to the world and thus stimulate the use of foreign material in 
the domestic interpretation of internalised international material. 
In South American countries, this is particularly prevalent, as inter-
national human rights law has been incorporated into domestic law 
at the constitutional level, so that its interpretation and application 
have become part of South American supreme or constitutional courts’ 
mandates. Th is stimulates judges to search for foreign references of 
domestic interpretation of international human rights law. In add-
ition, the limited capacity of the IACtHR to absorb individual com-
plaints invites supreme and constitutional courts in the region to act in 
a more internationalised fashion. As shown in the following analysis, 
Latin American courts frequently seek to embed their decisions in the 
human rights law in the region, and they do so through comparison 
with and references to foreign jurisprudence. Th e extent, method, pur-
pose and eff ects of this judicial dialogue are analysed in more detail in 
the following sections.    

     28       In 2010 the IACHR evaluated 1676 petitions. Out of those cases, 275 were declared 
admissible. In the same year, 16 cases were submitted to the ICtAHR (IACHR, Annual 
Report of the Inter- American Commission on Human Rights 2010 (2011), OEA/ Ser.L/ 
V/ II. Doc. 5, rev. 1). The annual average was even smaller in previous years, as ‘the 
Court [IACtHR] received not a single case between 1979 and 1986, the first seven 
years of its operation, it received seven cases between 1986 and 1993, and thirty- two 
cases between 1994 and 2001. In the three- year period between 2001 and 2004, the 
Court received twenty- nine cases, a doubling of the rate immediately prior to the 
2000 amendment to the Commission’s Rules of Procedure.’ See:     T.  J.   Melish  , ‘ The 
Inter- American Court of Human Rights: Beyond Progressivity ’,   M.   Langford   (ed.), 
 Social Rights Jurisprudence: Emerging Trends in International and Comparative Law  
( Cambridge University Press ,  2008 )  372 –   409 , at  185  , fn 43; and    D.   Sloss  ,  The Role of 
Domestic Courts in Treaty Enforcement: a Comparative Study  ( Cambridge University 
Press ,  2009 ) at  2  .  
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  3.3     Th e Extent of Judicial Dialogue in South American Courts 

   Employing the comparative method allows us to discern whether various 
South American states’ engagement with foreign sources follows specifi c 
national standards or whether it is possible to talk about regional charac-
teristics of judicial dialogue. Th is section discusses the number of cases in 
which foreign material is referred to in apex court decisions in the region, 
as well as the variation of such practice over time. Judicial dialogue will also 
be measured in relation to who employs such materials (the majority or 
minority of the respective courts). Following that, an analysis of individ-
ual cases with a great number of foreign references will be conducted. Th is 
analysis aims to detect whether any preference for the comparative method 
exists in regard to some specifi c topic(s) and/ or specifi c human right(s). 

 Th e evaluation of the adoption of foreign sources in judicial decisions 
of South American courts during the last two decades reinforces the claim 
that courts worldwide have increasingly adopted legal considerations that 
are external to their respective jurisdictions. In the case of the countries 
at hand, the data also suggest a causal relationship between the aforemen-
tioned constitutional reforms or judicial interpretations that give inter-
national human rights treaties the status of constitutional law and the 
increase in national courts’ engagement in judicial dialogue in the region.   

  3.3.1     Th e Frequency of Judicial Dialogue 

   Th e frequency with which South American courts resort to foreign law 
and jurisprudence in human rights cases shows a reasonable degree of 
similarity (see  Figure 3.2 , marking 10 year average trends). Most courts 
relied on foreign material in 30– 50 per cent of the cases. Bolivia (59 per 
cent) and Venezuela (15 per cent) are the exceptions to both ends of the 
spectrum. 

   In spite of the textual openness of the Venezuelan Constitution towards 
international law, notably human rights treaties,  29   during the last decade, 
the country and its courts have been undergoing a process that is inverse 
to those of most other states and their courts in the region. In fact, in the 
face of external political pressure, the Venezuelan government and judici-
ary have become increasingly critical of international decisions, includ-
ing those regarding human rights. Venezuela has systematically criticised 

     29     Treaties, pacts and conventions relating to human rights that have been ratifi ed by Venezuela 
have a constitutional rank, and thus prevail over internal legislation. See: Constitución de la 
República de Venezuela, 20 December 1999, article 23.  
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the decisions of the IACtHR, and ultimately withdrew from the jurisdiction 
of the Court and subsequently from the ACHR in 2012.  30   In this context, 
domestic courts’ references to external material in legal decisions would 
probably provoke further criticism from the Venezuelan executive and leg-
islative branches, and make these decisions vulnerable to political review.   

   As for Bolivia, its Constitutional Tribunal saw a high increase in the 
number of cases in 2009, the same year that the country adopted a new 
constitution formally establishing the ‘constitutional bloc’. Th e ‘consti-
tutional bloc’ includes human rights treaties ratifi ed by Bolivia and dir-
ectly incorporated into domestic law at the same level as the Bolivian 
Constitution.  31   Consequently, many litigants sought to explore and 
assert the pre- eminence of human rights treaties in relation to domes-
tic law before Bolivian courts, including the Bolivian Constitutional 
Tribunal.  32   Th ese cases included a backlog of claims fi led before 2009, 

     30     See:  ‘Venezuela Denounces American Convention on Human Rights as IACHR Faces 
Reform’, available at  www.ijrcenter.org/ 2012/ 09/ 19/ venezuela- denounces- american- 
convention- on- human- rights- as- iachr- faces- reform/   .  

     31     Bolivia, Constitucíon Política del Estado de Bolivia, 9 February 2009, article 410 (II).  
     32        R.  B.   Guzmán  , ‘ Los Derechos Fundamentales. La Constitución y los Tratados en el 

Ordenamiento Jurídico de Bolivia ’,  Ius et Praxis   9 : 1  ( 2003 )  193 –   200  .  
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   Figure 3.2      Average Number of Cases Referring to Foreign Law/ Jurisprudence per 
State (10 years average, from 1990 to 2012)    
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which now had to be assessed under the new regime. In this context, the 
high number of cases and the proportionally higher number of foreign 
references may be a temporary phenomenon at this stage of adjustment, 
and not necessarily representative of a regular national practice. In add-
ition, a further element may contribute to the high number of results 
from Bolivia. In cases that deal with similar issues, parts of the actual 
texts of the Constitutional Tribunal’s decisions are identical. It is not 
clear whether this is a common practice or the result of the accumula-
tion of cases in the mentioned period.  33   Nonetheless, entire sections of 
decisions are identical − but not cited as precedents − and some of these 
repeated extracts contained foreign references. Th is infl ates the number 
of cases with such references.       

  3.3.2     Th e Evolution of Judicial Dialogue 

   South America serves as an example of a more general trend that the reli-
ance on foreign and international law and jurisprudence is increasing 
worldwide.  34   A closer look at the collected data shows that there is a dir-
ect correlation between giving domestic pre- eminence to international 
human rights law as constitutional law and the increasing use of foreign 
material. 

  Figure 3.2  shows this trend in relation to each state on an average 
ten- year period.  35   It reveals how the use of foreign sources in human 
rights constitutional adjudication evolved from the moment the data is 
available until the end of 2012. Th e frequency − on average − of foreign 
citations has not only increased consistently with time; the graph also 
suggests that there is an increase in the number of cases referring to for-
eign material in the period following constitutional reforms in the vari-
ous countries.   In other words, the abrupt change in the trend of using 

     33     Many constitutional courts, even when accumulating competences of appellant courts for 
constitutional violations in ordinary cases and abstract considerations of constitutional 
infringement by legal acts, have mechanisms to select representative cases and thus avoid 
repetitive litigation at this level. Th is was not the case for Bolivia, at least during this initial 
period under the new Constitution.  

     34     Posner and Sunstein, Th e Law of Other States,  supra   note 1 , at 135 (‘Consultation of the for-
eign law seems to be the rule, not the exception’).  

     35     Trend lines are imprecise as to the exact number of cases in each year. Instead, it allows a 
general view of evolving averages in each jurisdiction. Th us, the initial marks of the graph 
in  Figure 3.2  show that the average number of cases referring to foreign material in Brazil, 
Argentina and Uruguay from 1990 until 2000 was less than one per country per year. Th e 
last marks, on the opposite side, indicate the average between 2002 and 2012.  
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foreign sources in Bolivia is clearly a response to the new constitutional 
openness towards international human rights law. Between 1994 and 
2009, none of the ten cases in which human rights issues were discussed 
by the Bolivian court contained a reference to foreign sources. From 
2010 until the end of 2012, there were 89 cases referencing international 
human rights law sources, and 59 per cent of them also considered for-
eign material.   

   A similar transformation can also be observed in respect to Uruguay 
in the period following the Supreme Court’s fi rst decision of 1997, which 
established that international norms of superior rank must trump domes-
tic legislation. Despite the non- existence of a clear constitutional norm 
stipulating the hierarchy of international human rights law in domestic 
law and adjudication, the Court implemented the doctrine of superiority 
by referring to neighbouring Argentina, which since 1994 had explicitly 
constitutionalised the superior rank of international human rights law in 
its domestic legal system.  36     

   Colombia is another example of this correlation. In 1995, the Supreme 
Court of Colombia implemented the aforementioned theory of the ‘con-
stitutional bloc’. Th e Court stated that ‘the only reasonable meaning to 
be conferred to the notion of priority of international human rights and 
international humanitarian law [by the Colombian Constitution  37  ] … is 
that they form, together with the remaining articles of the Constitution, 
a “bloc of constitutionality”, which imposes authority over the [domestic] 
law’.  38   Th e subsequent jurisprudence of Colombia reinforced, polished 
and even exported this doctrine.  39   Th e period following the adoption of 
the ‘constitutional bloc’ also saw the expansion of vertical judicial dialogue 
on human rights.   

   Finally, Brazil shows a constant progression in the number of cases 
considering foreign materials. Th is trend was reinforced by the 2004 

     36     Suprema Corte de Justicia (Uruguay), Casación nº 418, 17 December 1997.  
     37       Article 93 of the Colombian Constitution establishes that ‘rights and duties mentioned in 

this Charter will be interpreted in accordance with international treaties on human rights 
ratifi ed by Colombia’, and article 214 (2) states that human rights and fundamental liberties 
cannot be suspended except when regulated by law.  

     38     Corte Constitucional (Colombia),  Revisión constitucional , Sentencia C- 225/ 95, 18 May 
1995, para. 12.  

     39       Th e Bolivian tribunals adopted the controversial concept of the ‘constitutional bloc’ years 
before it was formally inserted into the constitutional text of 2009, openly inspired by the 
Colombian jurisprudence. See e.g. Tribunal Constitucional de Bolivia (Bolivia), Recurso 
Directo de Inconstitucionalidad,  Luis Eduardo Siles Pérez , Sentencia Constitucional nº 
0045/ 2006, Sala Plena, Expediente 2005- 12440- 25- RDI, 2 June 2006.  
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constitutional reform, which explicitly granted constitutional status to all 
ratifi ed human rights treaties.  40        

  3.3.3     Judicial Dialogue in Majority Judgments 
and Minority Opinions 

     As  Figure 3.3  shows, the use of foreign material in South American domes-
tic courts is more frequent in the votes of the majority of the respective 
courts than in minority opinions. Once again, Bolivia is an exception to this 
rule. Th e dissenting opinions in the Bolivian Tribunal relied repetitively on 
the Colombian Constitutional Court’s interpretation of the application of 
the  pro homine  principle. Th ese dissenting opinions held that the Bolivian 
Tribunal should ‘apply the more comprehensive norm or interpretation 
when it comes to recognising rights’ protected by the Constitution and 
by international law, and ‘adopt the most restrictive interpretation when 
it comes to setting restrictions’ to fundamental rights.  41   Despite the infl a-
tion of references to foreign material arising from the issue of identical 
reasoning in diff erent cases discussed above (this also applies to dissenting 
opinions), the dissenting opinions’ insistence on foreign decisions may be 
seen as part of a strategy of the Bolivian Tribunal’s minority to change a 
predominant view or doctrine over time.   

   Although the frequency of dissenting opinions may depend on the 
respective court’s culture and structure of the elaboration of votes, the 
presence of foreign and international material in a great number of both 
majority and dissenting opinions signals that judicial dialogue is not con-
tested as a method of interpretation. Th e case of Argentina is emblematic, 
as this is one of the most internationalised courts in the region, with strong 
reliance on international human rights law and international courts’ jur-
isprudence. Indeed, in 23 per cent of the Argentine cases where foreign 
material is used, it is found in both the majority and the dissenting opin-
ions. Foreign material is no longer a ‘wild card’ in the argumentation and 
justifi cation of a decision. Instead, both competing views may fi nd support 

     40       Constitution of Brazil (1988), article 5(3): ‘International human rights treaties and conven-
tions which are approved in each House of the National Congress, in two rounds of voting, 
by three fi ft hs of the votes of the respective members shall be equivalent to constitutional 
amendments’.  

     41     Among many see: Tribunal Constitucional de Bolivia (Bolivia), Sentencia Constitucional 
2334/ 2010- R, Revisión nº 2334, Expediente: 2008- 17607- 36- RHC, 19 November 2010; 
Sentencia Constitucional 0221/ 2011- R, Revisión nº 0221, Expediente:2009- 19965- 
40- AL, 11 March 2011; and Sentencia Constitucional 1321/ 2011- R, Revisión nº 1321, 
Expediente: 2010- 21993- 44- AL, 26 September 2011.  
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in the foreign arena.       Th e discussion of diff erent views based on foreign 
references is also common in majority and dissenting opinions of Chilean 
courts. For instance, the Constitutional Tribunal of Chile was asked to 
assess article 365 of the Chilean Criminal Code,  42   which criminalises con-
sensual male homosexual relationships when involving a minor. It had to 
evaluate whether this provision violates the dignity and right to privacy of 
the involved persons, and whether it is discriminatory against male homo-
sexuals. Th e Tribunal was divided. Th e majority found no violation of the 
Chilean Constitution and upheld the prohibition. Th e point to be empha-
sised in this decision is that both the majority and the minority of the 
Tribunal carefully considered the jurisprudence and legislation of many 
foreign states. Th e majority referred to the application of the international 
principle of the best interests of the child as recognised by Colombian 
Constitutional Court jurisprudence.  43   In relation to the right to privacy, 
it referred to the Brazilian Supreme Court’s view that ‘the inviolability of 
intimacy is not an absolute right to be used as a guarantee for the practice 
of sexual crimes’.  44   Further, it discussed the European Human Rights Court 
(ECtHR) case  X and Y v. the Netherlands ,  45   citing the ECtHR’s conclusion 
that the respondent state was in violation of the European Convention on 
Human Rights (ECHR)  46   because the Dutch Criminal Code did not pro-
vide practical and eff ective protection to the claimant.  47     

 Th e minority’s opinion summarised legislation and decisions from 
national and international tribunals in a section of the judgment entitled 
‘Th e International Standards’. It stated that ‘the examination of compara-
tive law and international instruments on the matter allows us to conclude 
that today the criminalisation of consented sodomy has been declared 
unconstitutional in many states, as have the rules establishing the age of 
consent in relation to sexual relations among persons of the same sex.’  48   
  Th e minority opinion arrived at its conclusion of unconstitutionality aft er 
considering cases of the South African Constitutional Court, the Austrian 

     42     Chile, Codigo Penal (Penal Code), 12 November 1874, article 365.  
     43     Corte Constitucional (Colombia),  Revisión constitucional de la Ley 765 de 2002 , Sentencia 

C- 318/ 03, Sala Plena, 24 April 2003.  
     44     Supremo Tribunal Federal (Barzil),  Silvan Guedes v. Superior Tribunal Militar , Habeas 

Corpus nº 79285- RJ, 31 August 1999.  
     45      X and Y v. Th e Netherlands  (Appl. No. 8978/ 80), Judgment (Chamber), 23 March 1985, 

Series A, Vol.91.  
     46     Convention on the Protection of Human Rights and Fundamental Freedoms (4 November 

1950) 213 UNTS 222; 312 ETS 5, entered into force 18 May 1954.  
     47     Tribunal Constitucional (Chile), nº 1683- 10, 11 January 2011, s. 30 and 39.  
     48       Ibid . , s. 5.  
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Constitutional Tribunal, the US Supreme Court, the Indian High Court 
and the ECtHR.  49   As to legislative practices, it mentioned a ‘tendency not 
to consider sexual identity as criteria for defi ning punishment regarding 
specifi c sexual practices’ as seen in the laws of Argentina, Brazil, Ecuador, 
Honduras, Mexico, Paraguay, Peru and Uruguay.  50           

  3.3.4     Th e Correlation between Specifi c Rights and 
the Extent of Judicial Dialogue 

   When assessed individually, the cases with the largest number of cited 
foreign references suggest that some rights may stimulate the respective 
court’s engagement in judicial dialogue more than others do. Th is section 
takes a closer look at a few cases from each analysed jurisdiction with the 
greatest number of references to foreign material. In half of the jurisdic-
tions, cases involving freedom of expression and the related ‘right to reply’ 
that is specifi c to the region were among those with the most foreign refer-
ences. Unlike in other international and regional human rights treaties, 
the right to reply is treated as a distinct right in article 14 of the ACHR 
and aims to protect the honour and reputation of individuals ‘injured by 

     49       Ibid .   
     50       Ibid .   
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inaccurate or off ensive statements or ideas disseminated to the public in 
general by a legally regulated medium of communication’.  51   

   Concerning Argentina, the three cases with the highest number of for-
eign material concerned the right to freedom of expression. Two of them 
discuss the right to reply, and cite 38 and 16 diff erent jurisdictions, respect-
ively.  52   Th e third case deals with the right to access state- held information, 
citing material from 20 diff erent foreign jurisdictions.  53   Venezuela, which 
has a low record of judicial dialogue, also has two freedom- of- expression 
cases that cite six and seven foreign jurisdictions, respectively.  54   Likewise, 
Paraguay, Chile and Bolivia’s freedom- of- expression cases are among 
those that attracted the highest number of cited foreign material.  55     

   Th e second issue that attracts a large number of foreign references is 
that of crimes against humanity, sometimes treated specifi cally under 
the crime of forced disappearance.  56   Finally, a third topic that appears to 
stimulate foreign comparison in Latin American courts is cases involving 
the rights of homosexuals. Cases discussing equal treatment for homosex-
uals generated a wide comparative assessment in two Chilean cases, each 
of them referring to 22 diff erent jurisdictions,  57   in Colombia one case with 

     51     See also the IACtHR, Enforceability of the Right to Reply or Correction, Advisory Opinion, 
OC- 7/ 86 of 29 August 1986.  

     52     Corte Suprema de Justicia de la Nación (Argentina),  Ekmekdjian v. Sofovich y otros , Recurso 
Extraordinario, nº E. 64. XXIII, 315 Fallos 1492, 7 July 1992; and  Petric, Domagoj, Antonio 
c/  diario Página 12 , nº P.534.XXXI, 16 April 1998.  

     53     Corte Suprema de Justicia de la Nación (Argentina),  S.,V. c/  M., D.A.  s/ medidas precauto-
rias, nº S. 622 XXXIII, 3 April 2001.  

     54     Tribunal Supremo de Justicia (Venezuela),  Recurso de Nulidad de Bloque de Prensa 
Venezolano (BPV) y Andrés De Armas Silva y Eduardo Alemán Pérez , Sentencia nº 
00- 1445, Sala Constitucional, 27 July 2004; and  Asociación Civil Espacio Público v.  
 Contraloría General de la República Bolivariana de Venezuela , Acción de amparo constitu-
cional nº 09- 1003, Sala Constitucional, 15 July 2010.  

     55     Corte Suprema de Justicia (Paraguay),  Radio Ñanduti S.A. v. Artículos 305 Y 329 de la 
ley N° 834/ 1996, Código Electoral , Acuerdo y Sentencia nº 1287, Sala Constitucional de 
la Corte Suprema, 3 December 2007; and Tribunal Constitucional (Chile),  Requerimiento 
de Inaplicabilidad Por Inconstitucionalidad   de Andrade y Vignau , Sentencia Rol nº 2153- 
2011 INA, 11 September 2012; and Tribunal Constitucional de Bolivia (Bolivia),  Acción 
de Inconstitucionalidad de Verónica Laura Guiteras Aramayo , Sentencia Constitucional 
Plurinacional, 1250/ 2012, Sala Plena, Expediente 00130- 2012- 01- AIC, 20 September 2012.  

     56       Forced disappearance is a politically relevant topic in the region, as this type of crime was com-
mitted by most of the military regimes in the region. Th us, some of the cases would refer to or 
apply the specifi c Inter- American Convention on this issue (Inter- American Convention on 
the Forced Disappearance of Persons (9 June 1994), A- 60, entered into force 28 March 1996).  

     57     Tribunal Constitucional (Chile),  Requerimiento de Inaplicabilidad por Inconstitucionalidad  
 de   Sepúlveda Álvarez , Sentencia Rol 1683- 10- INA nº 1683- 10, 4 January 2011; and  Wetzel, 
Antonio, y otros v. Soto Silva , Sentencia Rol n° 1881- 10- INA, 3 November 2011.  
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references to 25 jurisdictions  58   and in Uruguay two cases with references 
to two and four jurisdictions, respectively.  59     

 Th e frequency with which a court engages in some horizontal judicial 
dialogue is disproportionate to the number of actual references to exter-
nal material. Th e human rights issue at hand seems to determine whether 
the number of actual references will be high. For example, 39 per cent of 
all cases analysed in this chapter concerned due process rights and guar-
antees. However, when the number of foreign citations in those cases is 
considered, it becomes clear that there are only very few such references in 
each case and their eff ect on the actual decisions of South American courts 
is limited. Th is is even clearer if due process rights cases are compared 
with the cases involving freedom of expression/ right of reply, the rights of 
homosexuals and crimes against humanity, which make up only 5, 2.5 and 
1.5 per cent, respectively, of all cases analysed in this chapter. Nonetheless, 
these cases were among those that stimulated the highest number of refer-
ences to foreign material in individual decisions. 

 How can this be explained? For instance, when dealing with issues 
that could not have been predicted by those who wrote the original con-
stitutional text or other legal document, the use of foreign reference may 
prove worthwhile.  60   Indeed, academics have argued that judicial dia-
logue is particularly useful when domestic law seems to provide no clear 
answer, or when the scope of a right in international human rights law 
is unclear.  61   Th is may explain the search for foreign references in cases 
involving rights of homosexuals.     Most countries’ jurisprudence on these 
rights is recent,  62   and not even the IACtHR has thus far provided suffi  cient 

     58     Corte Constitucional (Colombia),  Demanda de inconstitucionalidad de Carlos Andrés 
Echeverry Restrepo y otros , Sentencia C- 577/ 11, Sala Plena, 26 July 2011.  

     59     Suprema Corte de Justicia (Uruguay),  Marabotto [r] , Cairoli, Torello, Alonso de Marco y 
Mariño , Acción de reclamación de identidad sexual nº 139, 5 May 1997.  

     60       It has been suggested that an originalist view in constitutional interpretation is less appeal-
ing than an internationalist position which ‘focuses on the usefulness of an integrated legal 
interpretation’ in cases dealing with modern legal challenges, such as terrorism.    C.   Marian  , 
‘ Learning from Others: Th e Scalia- Breyer Debate and the Benefi ts of Foreign Sources of 
Law to U.S. Constitutional Interpretation of Counter- Terrorism Initiatives ’,  Vienna Online 
J. on Int’l Const. L .  4 : 1  ( 2010 )  5 –   19 , at  5  and  8  .  

     61        T. H.   Bingham  ,  Widening Horizons: Th e Infl uence of Comparative Law and International 
Law on Domestic Law  ( Cambridge University Press ,  2010 ) at  8   (‘there are perhaps two situ-
ations in which foreign authority may exert a signifi cant if not a decisive infl uence. One is 
where domestic authority points towards an answer that seems inappropriate or unjust. Th e 
other is where domestic authority appears to yield no clear answer’.). See also the discussion 
below, sections 5 and 6.  

     62     See also the analysis in  Chapter 7  of this volume.  
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guidance on the matter. By contrast, due process rights, although present 
in the International Covenant on Civil and Political Rights (ICCPR)  63   
and the ACHR, are explicitly embedded in domestic law. Comparison in 
these cases may not be as helpful, since the regulation of due process rights 
within domestic law is well developed. Th us, the less developed a human 
right is within domestic law, and the more open questions there are on the 
balancing of diff erent interests, the more likely it is that domestic courts 
will enter into a judicial dialogue.   

   Th e more frequent search for foreign and international material in 
areas such as freedom of expression and crimes against humanity could 
also be explained by the recent importance that these issues have obtained 
in the region. Both topics have been the subject of many cases before the 
IACHR and the IACtHR, and at least the former has received attention 
from domestic courts for many years.     

 It is also clear that the aforementioned recent constitutional trans-
formations in the region that made international human rights law a 
direct part of national law lie behind the increased reliance on foreign 
jurisprudence in these areas by South American courts. Th e accumu-
lated jurisprudence of the Inter- American System might not be suffi  cient 
to provide all the necessary references for domestic courts to eff ectively 
solve a case before them involving the rights of homosexuals or freedom 
of expression.   Th is provokes Latin American courts to assess human 
rights cases in light of not only their own domestic law and the law of 
the ACHR, but also in the interpretation and application of the relevant 
rights by other national courts.   A reasonable move, notably when the 
contextual similarities exist, is to rely on the interpretation given by dis-
tinct domestic constitutional courts that are bound by the same inter-
national treaties.    

  3.3.5     Th e Most Cited Jurisdictions 

   Th is subsection analyses the origin of the foreign cases and legislation 
cited by South American judges and courts. Th e purpose is to identify 
which jurisdictions have the most infl uence on South American law and 
jurisprudence. Each foreign jurisdiction has been counted only once per 
case in which it is mentioned, regardless of the number of cases or the ref-
erences to the same foreign legislation, cited in a single case. 

     63     International Covenant on Civil and Political Rights (16 December 1966) 999 UNTS 171, 
entered into force 14 June 1998.  
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   Spain is the most cited country overall. Jurisprudence and legislation 
from Spain were mentioned in 79 cases (10 per cent between 1990 and 
2012) spread throughout the ten assessed jurisdictions in South America. 
Th e second most cited jurisdiction is Colombia (9.1 per cent), followed by the 
USA (8.1 per cent), Germany (7.6 per cent) and Argentina (7.1 per cent).  64   
Colombia is particularly infl uential among its closest neighbours. It is the 
most cited jurisdiction in Ecuador, Bolivia and Venezuela. In addition, 
Argentinian jurisprudence and legislation are frequently referred to by its 
neighbours, particularly Paraguay and Uruguay. 

 If we consider the two most infl uential regions of the world in the for-
mation of South American domestic jurisprudence: inter- Latin American 
citations and references to decisions of European domestic courts make 
up 86 per cent of all citations by South American courts. But when Spain –  
which is understandably infl uential as the former colonial empire for all 
assessed countries except Brazil –  is removed from this account, inter- 
Latin American references become the most dominant. Th is is despite the 
relative younger constitutional legal tradition in the region, and the lim-
ited experience South American courts have with the interpretation and 
application of national and international human rights law, when com-
pared to ‘global favourites’ such as the United States, the United Kingdom, 
Germany, France and Italy.  65         

  3.4     Th e Method of Transnational Judicial 
Dialogue in South America 

   Th is section turns to the question of the judicial dialogue method in 
South America. It inquires how courts and judges in the region fi nd out 
about relevant foreign and international jurisprudence. As argued earlier, 
the internalisation of the main international and regional human rights 
instruments by South American states as constitutional law stimulates 
courts and judges in the region to look for the application of the same 
treaty by a peer court. Furthermore, judgments in the region have a ‘gen-
erally discursive’ style, and they use non- legislative sources of law such 
as domestic and international academic work as well as national and for-
eign jurisprudence, as they constitute a legitimate ‘form of comparative 

     64     See full table with all jurisdictions mentioned in the cases assessed in the Annex of this 
chapter.  

     65       Th e frequency of inter- Latin- American dialogue refl ects not only the common legal and 
historical elements discussed earlier but also the method by which judicial dialogue is 
implemented in the region as discussed in  Section 3.4 .  
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legal reasoning’.  66   Th is tradition favours a practice whereby judges look 
for relevant comparative material. In this process, South American courts 
familiarise themselves more and more with relevant foreign cases while 
deciding their own cases. As will be elaborated later in the chapter,  67   in 
some situations the cited case might be so relevant and well known that 
the courts feel almost compelled to discuss it. In most cases, however, it is 
likely that the citations are a product of judges (or their law clerks) search-
ing for related and relevant foreign cases on the basis of which they engage 
in comparative refl ections. 

   Th e method of fi nding relevant foreign cases can also take informal 
forms. Ran Hirschl has recently exposed an example of such an informal 
process of selecting foreign jurisprudence: once a law clerk working for a 
UK Supreme Court Justice contacted him in Canada, seeking information 
about how a similar issue in Israel had been discussed.  68   Such informal 
conversations likely also take place between South American judges who 
are linked up through various networks.   

 Th ese established networks constitute another medium or ‘method’ 
through which Latin American courts and judges fi nd out about rele-
vant foreign material. As discussed elsewhere in this book, judicial dia-
logue is associated with aspects of modernity, such as the facilitation of 
communication and access to information, including translated mater-
ial.  69   In the following, it is shown that in South America, the real- time, 
face- to- face interaction between judges through consolidated networks 
plays an important role in strengthening the relationships between judges 
and substantially increases their propensity to rely on decisions issued by 
their peers. 

   South America has seen an intense process of institutional integration, 
which brings along conferences and other meetings of judges where views 

     66        H. P.   Glenn  , ‘ Comparative Legal Reasoning and the Courts: A View from the Americas ’, 
  G.   Canivet  ,   M.   Andenas   and   D.   Fairgrieve   (eds.),  Comparative Law Before the Courts  
( London :  British Institute of International and Comparative Law ,  2004 )  217– 28 , at  222  .  

     67     See  infra   section 5.4 .  
     68     R. Hirschl, ‘Politicising Law, Judicialising Politics: A Realist Approach to Comparative 

Constitutionalism’,  FLJS Annual Lecture in Law and Society , Annual Lecture held in asso-
ciation with the Centre for Socio- Legal Studies, University of Oxford, Th ursday, 20 May 
2010, Magdalen College, Oxford, podcast available at  www.fl js.org/ content/ politicizing- 
law- judicializing- politics- realist- approach- comparative- constitutionalism- 0 . Cf.  R (E) v 
Governing Body of JFS and the Admissions Appeal Panel of JFS and others , [2009] UKSC 
15 & 1 (United Kingdom, Supreme Court), referring to the decision HCJ 1967/ 08 (Israel, 
Supreme Court). See also the observations by Lord Carnwath in this volume (8.1).  

     69     See e.g.  Chapter 1  in this volume.  
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on common legal issues are exchanged. At the global level, the World 
Conference on Constitutional Justice was established. Among its statutory 
objectives is the promotion of the ‘exchange of experiences and case law 
within the regional and linguistic groups, between them and with indi-
vidual members’.  70   Th e World Conference is a relatively recent enterprise 
(it was founded in 2009), and its creation was sponsored by the Venice 
Commission of the Council of Europe.  71   Its second meeting was held in 
Rio de Janeiro in 2011. One of the purposes of this meeting was to enable 
interaction among judges in order ‘to draw inspiration … from their 
peers in other countries’.  72   According to the Venice Commission’s Annual 
Report of 2011, conversations among judges ‘may provide the moral sup-
port necessary [for judges] to remain faithful to the[ir] Constitution even 
in diffi  cult situations’. Th e report also notes that by referring to each other’s 
case law, judges ‘can give an added legitimacy to a judgement’.  73     

   At the regional level, there is the already well- established Permanent 
Forum of Supreme Courts of Mercosur, which has held its ninth meet-
ing since it was established in 2004.  74   Th e Forum’s purposes include the 
promotion of cooperation among member states’ courts and tribunals, 
the support for exchange programs with courts in non- member states, 
regional groups or supranational organisations and the sharing of legal 
decisions that apply or relate to Mercosur’s laws.  75       In addition, there are 
two other organisations whose membership is based on linguistic and 
geographic criteria and that promote contacts between Latin American 

     70       Th e World Conference on Constitutional Justice congregates 62 constitutional courts and 
equivalent bodies, such as Constitutional Councils, Supreme Courts exercising constitu-
tional jurisdiction and Constitutional Chambers. Th e current membership composition 
has Brazil, Chile and Peru as the South American participant courts.  

     71     See the preamble of the Statute of the World Conference on Constitutional Justice, 23 May 
2011, available at  www.venice.coe.int/ WebForms/ pages/ ?p=02_ WCCJ .  

     72     The Second Conference’s theme was ‘Separation of Powers and Independence of 
Constitutional Courts and Equivalent Bodies’ (16– 18 January 2011). Eighty- eight constitu-
tional and supreme courts and 10 regional groups were participating. Th e information, pre-
sented papers and programme are available at  www.venice.coe.int/ WCCJ/ WCCJ_ Rio_ E.asp .  

     73     European Commission for Democracy through Law –  Th e Venice Commission of the 
Council of Europe, Annual Report of Activities 2011, at 19, available at  www.venice.coe.int/ 
WebForms/ documents/ ?pdf=CDL- RA(2011)001- e .  

     74     Th e Permanent Forum of Supreme Courts of Mercosur was created by the  Carta de Brasília , 
Declaration of November 2004, available at  www.cortesmercosul.jus.br .  

     75       Th e initiative of sharing jurisprudence has resulted in the adoption of the ‘Cooperation 
Agreement for the Exchange of Information and Publications through the Mercosur 
Jurisprudence Database’ (2007). According to the agreement, state parties provide domestic 
jurisprudence related to the Mercosur treaties and respective national laws to be made avail-
able at  www.cortesmercosul.jus.br/ forum/ jurisprudencia/ pesquisarJurisprudencia .asp .  
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judges. Th e fi rst is the Ibero- American Conference on Constitutional 
Justice, which includes all constitutional courts (or equivalent courts 
responsible for interpreting the constitution) of Portuguese-  and Spanish- 
speaking states.  76   Th is association also has among its objectives to promote 
a ‘close, continuous and fl uid relationship’, the ‘exchange of information’ 
and ‘networks for knowledge management and exchange of experiences’ 
between the organs of constitutional justice in Ibero- American countries.  77     
  Th e second is the Conference of Portuguese Language Constitutional 
Jurisdictions (CPLCJ), inaugurated in 2008. Th is organisation of judicial 
and jurisprudential cooperation seeks to promote ‘human rights, democ-
racy and judicial independence’ and to stimulate ‘the exchange of judicial 
review experiences’ between its members.  78     

 One could argue that the choice of participating in such organisations 
is already a sign of approval of and adherence to the practice of judicial 
dialogue. Despite the increased possibilities of engagement with foreign 
and international material via the Internet, the frequency and variety of 
encounters through these networks undoubtedly expose judges to con-
textual material and allow the building of personal affi  nities with other 
judges and jurisdictions.   For instance, there is no question that a lec-
ture on ‘Th e Constitutional Gender Doctrine’ by the Chief Justice of the 
Constitutional Court of Costa Rica given at the 2011 meeting of the Ibero- 
American Conference on Constitutional Justice  79   off ered information, 
views and opportunities for debate that go beyond what internet- based 
research on comparative material can off er.     Th e same can be said for a dis-
cussion on ‘Public Hearings in Abstract Judicial Review in Chile’ presented 
by a Chilean Supreme Court justice at the Second World Conference on 
Constitutional Justice.  80     

     76       Th e Ibero- American Conference has 22 member courts (including the 10 South American 
states included in this research) and was offi  cially created in 2005. It held the ninth meet-
ing in May 2012. More information is available at  www.cijc.org/ acercaCIJC/ es- ES/ Paginas/ 
default.aspx .  

     77       Ibid .   
     78       Charter of the Conference of Portuguese Language Constitutional Jurisdictions (2011), 

article 2, available at  www.venice.coe.int/ CJCA/ CJCA_ Statute_ E.pdf . Th e Conference 
is composed by the constitutional tribunals of Angola and Portugal, Supreme Courts of 
Brazil, Cape Verde, Guinea- Bissau and S. Tome and Principe, Mozambique’s Constitutional 
Council and the Court of Appeal of Timor- Leste.  

     79     See the programme of the 2011 meeting of the Ibero- American Conference on 
Constitutional Justice, La Antigua, Guatemala, available at  www.cijc.org/ actividades/ 
SeminarioAntiguaGuatemala/ Paginas/ programa.aspx .  

     80     Justice Marisol Peña Torres, paper presented at the II World Conference on Constitutional 
Justice (2011), available at < http://www.venice.coe.int/WCCJ/Rio/Papers/CHI_Penna%20
Torres_ESP.pdf > accessed 02/03/2013.    
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   Furthermore, the institutionalisation of meetings and conferences 
produces ancillary services that are now available to judges and courts of 
the region, directly responding to their needs. Th e CPLCJ, for instance, 
implemented an integrated website that allows searching for thematic 
jurisprudence of all member states.  81       Moreover, some domestic courts 
in the region have decided to translate their most important decisions 
into English, as is the case with the Colombian Constitutional Court.  82   
Likewise, the Brazilian Supreme Court translates its main jurisprudence 
into English and Spanish, and periodically distributes an electronic news-
letter ( MercoJur ) which contains information concerning jurisprudence 
and legal issues of Mercosur countries.  83     

 Th e consequences of face- to- face encounters and the providing of 
means to conduct comparative research are seen in South American 
courts’ increasing reliance on foreign materials, and in the consequential 
by- product of raised awareness of constitutional developments and cri-
ses in the region.   According to Giuseppe De Vergottini, the encounters 
can be described as ‘initiatives that rationalise the relationship between 
courts and, through discussion and study, contribute to strengthening the 
common cultural context that tends to homogenise constitutional just-
ice systems, at least in certain geographic areas’.  84     Accordingly, it is pos-
sible to speak about a real jurisdictional dialogue between Latin American 
courts.  85   

 Importantly, it is a non- hierarchical authority that characterises and 
sustains these networks insofar as the meaning of a standard or interpret-
ation by a foreign body is not imposed, but is reconstructed ‘in light of the 
receiving order’.  86     Marcelo Neves defi nes this process as a constitutional 
conversation (which he names ‘transconstitutionalism’) in which the ‘legal 
orders inter- relate on the refl exive level of their normative structures’. In 
this conversation, each order is ‘self- binding and possesses primacy’ over 
any other.  87     

   Th e trend observed in the South American region seems to be there 
to stay. For instance, on the 2015 agenda of the Brazilian Constitutional 

     81     See the CPLCJ’s jurisprudence website at  www2.stf.jus.br/ cjcplp/ cjcplp_ jurisprudencia 
.html .  

     82     See the court’s website at  http:// english.corteconstitucional.gov.co .  
     83     See ‘STF International’ at  www.stf.jus.br/ internacional .  
     84     De Vergottini, Oltre il Dialogo Tra le Corti,  supra   note 8 , at 100.  
     85        Ibid .   
     86        M.   Neves  ,  Transconstitucionalismo  ( São Paulo :  Martins Fontes ,  2009 ), at  118  .  
     87       Ibid .   
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Court were no fewer than ten international face- to- face meetings.  88   And 
there are no signs of resistance or opposing movements ‘that would push 
courts back to a state of intellectual self- suffi  ciency’.  89   It appears that the 
South American judiciary, traditionally closed in its endogenous decision- 
making processes, has fi nally been absorbed by globalisation.      

  3.5     Th e Purpose of Judicial Dialogue for South American Courts 

     Th is section asks why South American judges cite foreign decisions. Tom 
Bingham has suggested that the use of comparative jurisprudence may 
‘illustrate the way in which courts across the world, grappling with the 
same problem arising under an international convention, seek, collab-
oratively, to feel their way towards a consensual international solution’.  90     
  To Esin Örücü, the reason behind the engagement with foreign jurispru-
dence may be a diff erent one. She proposes that comparison at this level is 
brought forward to ‘show that while a problem is universal, there are in fact 
diff erent solutions’.  91     It is not always easy to identify judges’ motivations 
for referring to a foreign decision. In the face of an expanding practice by 
national courts to look beyond the confi nes of national law, this section 
will analyse the motivations of South American judges for engaging with 
foreign law and jurisprudence. 

 Four key reasons are proposed here for South American judges’ use of 
foreign material. Th e fi rst is the search for interpretive material that assists 
in construing or transforming domestic law. Th e second is the desire to 
ascend to an international circuit of judges and courts by sharing simi-
lar legal views on a range of subjects. A third purpose of dialogue in the 
region might be a more practical one: the need of South American courts 
to protect their independence from political pressure. And the fourth pur-
pose is related to the fulfi lment of the expanded constitutional mandate of 
the courts of the region that requires them to actively interpret and apply 
regional and international human rights treaties. 

     88       Th e international meetings of the Brazilian Supreme Court include the Global Law Summit 
in London, the BRICs Supreme Courts Forum in China, four ordinary sessions of the 
Venice Commission and other meetings. See  www2.stf.jus.br/ portalStfInternacional/ cms/ 
verConteudo.php?sigla=portalStfAgenda_ pt_ br&idConteudo=283782 .  

     89        B. S.   Markesinis   and   J.   Fedtke  ,  Engaging with Foreign Law  ( Oxford :  Hart Publishing ,  2009 ), 
at  374  .  

     90     Bingham, Widening Horizons,  supra   note 61 , at 44.  
     91        E.   Örücü  , ‘ Whither Comparativism in Human Rights Cases? ’,   E.   Örücü  , (ed.),  Judicial 

Comparativism in Human Rights Cases  ( London :   British Institute for International and 
Comparative Law ,  2003 )  229– 42 , at  235  .  
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   In relation to the fi rst purpose of South American courts’ engagement 
with foreign jurisprudence as an interpretative aid, it has to be noted that 
legal decisions cannot solely be made based on a survey of foreign courts’ 
decisions, no matter how many cultural, political or legal similarities 
there are between the ‘importing’ and the ‘exporting’ state.  92   Th e rule of 
law requires that judges indicate the set of legal rules on which they base 
their judicial decisions. Moreover, judges are aware that their decisions are 
authoritative not because of the decisions’ consistency with foreign courts’ 
jurisprudence, but because they are issued in accordance with the laws 
and the constitution of their state. Th us, judges formally refer to domestic 
and constitutional law as the binding instruments for their decisions, and 
further justify the interpretation of these instruments on the basis of for-
eign material.  93   Particularly in human rights cases, constitutional norms 
and (constitutionalised) human rights treaties have porous language, the 
meaning of which may change in line with jurisprudential developments. 
If the law and tradition in a particular state do not require that the con-
cretisation of domestic human rights be based solely on domestic mater-
ial, foreign law and jurisprudence can be used as interpretive sources. 
Th is happens frequently in Latin America. Moreover, in a progressively 
internationalised and integrated world of which South American courts 
have become a part, judges are aware of the authority that can be added to 
their own decisions by way of references to foreign legal decisions. Th ey 
therefore search for an international consensus, if there is one, or at least 
for decisions within a global marketplace of legal ideas that resonate with 
a domestic audience, that may legitimise their decisions further. Th is is 
especially so in cases where national law points to a solution that seems 
‘unjust or inappropriate’, or when there is no apparent answer to the prob-
lem in national law.  94   In fact, the consideration of a source as a persuasive 

     92     Alford, Misusing International Sources,  supra   note 21 , at 61 (‘Constitutional decision mak-
ing is not a scatter diagram in which all data points, domestic and global, are used to plot a 
constitutional line of best fi t’).  

     93     See section 5  infra  for a discussion on the eff ects of the use of foreign material. Judges are 
conscious of those eff ects, and commonly employ foreign jurisprudence when intending to 
have them.  

     94       See Bingham, Widening Horizons,  supra   note 61 , at 8. See also Bohmer’s impressions that 
‘when the status quo of national political systems perpetuates the democratic defi cit, the 
incorporation of foreign legislation can produce the necessary impulse to force collect-
ive deliberation in the enforcement stage of norms that we agree to assume, albeit imper-
fectly, as our own. … During crucial moments of its history, Argentina looked to foreign 
law in order to force the dialogue that its institutions could not produce on their own. Aft er 
the massive violation of rights in the 1970s and the permanent impossibility of building 
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resource or as a ‘value to be noted’ infl uences ‘primarily at the level of 
deliberation and justifi cation’.  95     

   Th e second purpose behind South American judges’ increasing reliance 
on foreign material is their wish to be part of an international community of 
judges, or simply put, their wish to relate their own legal views to the views 
of a larger group of international and foreign judges and courts. Of interest 
in this respect is a recent survey that showed that aspiration to membership 
of an emerging international judicial ‘guild’ appears to be an important rea-
son for judges to engage in judicial dialogue.  96   It can also be assumed that 
judges hope to add legitimacy and persuasiveness to their own decisions by 
relating them to the legal views of a more international group of judges and 
courts, in particular where this practice is widely accepted by their audi-
ence. Furthermore, the consolidation of judicial networks has the poten-
tial to create supportive and inspirational links between progressive judges 
who are more willing to go beyond interpretations of domestic law based 
exclusively on the plain text of the respective national provision, when an 
eff ective protection of human rights requires them to do so.   

   Concerning the third alleged purpose of South American judges’ 
engagement in transnational judicial dialogue –  the protection against 
undue political pressure or coercion that might compromise domes-
tic courts’ independence –  one can note that although there have not 
been known regional cases in which judges of constitutional courts have 
received support from foreign courts, their established networks create 
an additional layer of support if they are under pressure from the domes-
tic executive or legislative branches.  97   In South America, the ties between 
courts are built and strengthened independently of the executive branch, 
through engagement in judicial dialogue, exchange programmes and 
regular visits.  98   Th ey can be crucial in politically diffi  cult times, and thus 

democracy for more than a hundred years, Argentina looked once more into other legisla-
tions and judicial decisions, searching for the texts that our incapacity could not prod-
uce’.    M.   Bohmer  , ‘ Use of Foreign Law as a Strategy to Build Constitutional and Democratic 
Authority ’,  Revista Jurídica de la Universidad de Puerto Rico   77 : 411  ( 2008 )  411– 32 , at  430  .  

     95        M.   Moran  , ‘ Shift ing Boundaries: Th e Authority of International Law ’,   J.   Nijman   and   A.  
 Nollkaemper   (eds.),   New Perspectives on the Divide Between National and International 
Law   ( Oxford University Press ,  2007 )  163– 91 , at  166  .  

     96     Flanagan and Ahern, Judicial Decision- Making,  supra   note 1 , at 60 .   
     97       For instance, Slaughter mentions the support of international networks in a case regarding 

pressure and threats by the Zimbabwean government on the Supreme Court Chief Justice. 
Slaughter, New World Order,  supra   note 8 , at 99.  

     98       Since 2009 the state parties to the Mercosur have adopted a programme for regular visits 
and exchanges of magistrates and civil servants of the judicial branches. For instance, two 
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judicial dialogue can have a greater systemic purpose aimed at ensuring 
self- preservation of independent domestic courts in the region.   

   Finally, the fourth purpose of domestic courts’ use of foreign jurispru-
dence is related to the implementation of constitutional reforms in the 
region. As discussed, recent constitutional changes have enlarged the con-
stitutional mandate of apex courts by bringing international human rights 
treaties to the level of constitutional law, allowing for their direct applica-
tion by domestic judges. Th e rapid increase in the required legal compe-
tences and the enlargement of the legal grounds on which domestic courts 
in the region may now decide their cases, have pushed Latin American 
courts to actively look for more foreign references as a way to fulfi l these 
broadened constitutional mandates.      

  3.6     Th e Eff ects of Judicial Dialogue by South American Courts 

   Th is section considers possible eff ects of foreign material in domestic 
jurisprudence and discusses whether the use of this material is in fact 
achieving the purposes identifi ed in the  previous section . Th e assessment 
of the cases is divided according to the four most common contexts in 
which foreign law is relied upon, and in which the reliance on such mater-
ial can have diff erent eff ects. Th e fi rst context is where answers are not 
available domestically. In these situations, the eff ect of judicial dialogue 
is that the gap in domestic law and jurisprudence is closed ( subsection 
3.6.1 ). Th e second context is where judges seek to ‘update’ or synchron-
ise their understanding of relevant law with the rest of the world. When 
engaging in dialogue in this context, the eff ect of this dialogue is precisely 
a synchronisation or ‘update’ ( subsection 3.6.2 ). Th ird, citations are made 
to guide the implementation of human rights treaties that have recently 
become binding on the state. Dialogue of South American courts oft en has 
this eff ect ( subsection 3.6.3 ). Th e fourth context in which foreign cases are 
cited frequently are those in which these foreign cases can arguably not be 
neglected due to their importance. As the examples that follow show, in 
these cases the eff ects of dialogue can vary ( subsection 3.6.4 ). 

 Before discussing these contexts in more detail, some aspects of human 
rights jurisprudence should be considered as it can help to understand 

Ecuadorian Justices spent 10 days in the Brazilian Supreme Court in 2009 and two Bolivian fi rst 
instance judges spent 30 days in Brazil. Programme available at  www.stf.jus.br/ repositorio 
/ cms/ portalStfInternacional/ portalStfDestaque_ es_ es/ anexo/ liv_ cortes_ supremas_ 
Joaquim_ Nabuco1_ semestre_ 2011_ web2.pdf .  
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South American courts’ wide adoption of foreign material in human rights 
cases compared to the rather limited use of private or general foreign or 
international law and jurisprudence by the same courts. 

   First, domestic jurisprudence on human rights generally develops with a 
signifi cant contribution from the jurisprudence of international judicial and 
quasi- judicial human rights bodies. Th is is particularly so in South America, 
where international human rights treaties are fi rmly incorporated into 
domestic law. Th us, it is reasonable for a constitutional court to assume that 
courts in a foreign state, which is a party to the same or similar human rights 
treaties and hence subject to the jurisdiction of the same or similar human 
rights courts or treaty bodies, may have helpful jurisprudence. Th ey may 
also assume that the respective legislatures of these foreign countries and/ 
or the review of regional human rights courts or UN human rights treaty 
bodies have ensured the compatibility of domestic law with regional and 
international human rights treaties in these countries. Th erefore, domestic 
constitutional law and jurisprudence can be assumed to be in line with rele-
vant treaties that the South American courts apply as well; consequently, an 
engagement with such external material seems reasonable and likely.   

   A second particularity of human rights law that might explain the 
eff ects of South American courts’ engagement in dialogue in this area is 
the fact that the language of human rights is generally highly abstract. 
Th is may stimulate the search for examples on the concrete application of 
those same rights by foreign constitutional courts.  99   Although it has to be 
acknowledged that some domestic interpretation of international treaties 
is done through the lens of domestic values, courts regularly combine the 
application of domestic constitutional law with the use of foreign domestic 
and international jurisprudence interpreting a specifi c right or treaty. Th is 
is particularly the case when a bill of rights in a national constitution mim-
ics international human rights instruments, as is the case in many mod-
ern constitutions.  100   When interpreting and applying similarly worded 

     99     Even the binding character of domestic precedents in human rights on future domestic 
cases is not clear, as many are recently settled and sometimes weak if compared to other 
areas of law. See    C.   McCrudden  , ‘ Common Law of Human Rights? Transnational Judicial 
Conversations on Constitutional Rights ’,  Oxford J. of Legal Studies   20 : 4  ( 2000 )  499 –   532 , 
at  512  .  

     100     See    J.   Levit  , ‘ Th e Constitutionalization of Human Rights in Argentina:  Problem or 
Promise? ’,  Colum. J. Transnat’l L.   37 : 281  ( 1999 ),  281 –   355 , at  297  : ‘Some constitutional pro-
visions in this group [constitutions that incorporate the “spirit” of human rights treaties] 
ostensibly mimic international treaties but carve elastic exceptions that envelop the sub-
stantive right’; and    T.   Buergenthal  , ‘ Modern Constitutions and Human Rights Treaties ’, 
 Colum. J. Transnat’l L. ,  36 : 216  ( 1998 )  211– 23 , at  217  : ‘Various Latin American countries, 
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provisions, most judges see no reason why they should not look into how 
this interpretation and application is developing elsewhere.   

   Th e last particularity that might help to explain the eff ects of judicial 
dialogue in human rights cases in South America is the fact that, unlike 
in many other states − mostly those where judicial precedent is equiva-
lent to parliamentary law − South American judges, academics and 
lawyers do not raise signifi cant objections to the consideration of for-
eign material in judicial decisions.  101   No matter how much infl uence 
a foreign case may have on a national court’s decision, domestically 
it will be seen as a legitimate interpretive aid, even in constitutional 
interpretation. However, foreign material is never used as a formally 
binding source of law. Hence, the usual dichotomy between ‘binding’ 
and ‘persuasive’ authority, so common in the debate involving the use 
of foreign sources in common law states, is not entirely transferable to 
the jurisdictions assessed in this work, and perhaps not to any civil law 
jurisdiction.  102     

 With these three particularities of human rights law and the interpret-
ative weight given to foreign jurisprudence in South American court deci-
sions in mind, we now move to discuss the four main contexts in which 

no doubt infl uenced by article 10(2) of the Spanish Constitution of 1978, have accorded 
constitutional rank to human rights treaties’.  

     101       In Brazil the use of foreign jurisprudence by courts raises no relevant opposition,    G. V.  
 Cardoso  , ‘ Th e Comparative Law in the Constitutional Adjudication ’,  Revista de Direito 
Getulio Vargas   6 : 2  ( 2010 )  469– 92 , at  487  . Similarly, in Argentina ‘there has not been 
enough critical refl ection’, Rosenkratz, Against Borrowings,  supra   note 5 , at 277 .  Th ere 
are, nevertheless, isolated reactions against the use of foreign jurisprudence as binding 
precedent. For instance, the Paraguayan Appeal Tribunal of Itapúa stated that the use 
of foreign material ‘has brought contradictory interpretations among legal interpreters 
seeking to apply the doctrine and jurisprudence based on foreign law’. Th e Tribunal then 
concluded that the national Civil Procedural Code ‘is not subordinated’ to the require-
ments of Argentine Law and that ‘the opinion of national scholars or the comparative law 
are not formal sources of Paraguayan law, however laudable or authoritative they may 
be, except when domestic law refer to them expressly (article 7, 3rd para. Civil Code)’. 
Tribunal de Apelación (Paraguay), Primera Sala, Itapúa, nº 38- 08- 01 (2008) (translation 
by author).  

     102     Th e diff erence is emphasised by a number of scholars: ‘[I] t is one thing to fi nd in inter-
national [and foreign] materials an illuminating argument or insight and adopt as one’s 
own. It is quite another to cite [them] as authority, as though they deserved deference inde-
pendent of their persuasive force’; see    M.   Wells  , ‘ International Norms in Constitutional 
Law ’,  Georgia J. of Int’l & Comp. L.   32  ( 2004 )  429– 36 , at  433  . Also on the binding- persuading 
dichotomy, see    C.   McCrudden  , ‘ Human Rights and Judicial Use of Comparative Law ’,   E.  
 Örücü  , (ed.),  Judicial Comparativism in Human Rights Case  ( London :  British Institute for 
International and Comparative Law ,  2003 )  1 –   23  ; and    J.   Waldron  , ‘ Foreign Law and the 
Modern Ius Gentium ’,  Harvard L. Rev .  119 : 1  ( 2005 )  125– 47 , at  129  .  
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Latin American courts engage in horizontal judicial dialogue, and the 
eff ect this has on the development of law and jurisprudence in the region.   

  3.6.1     No Clear Answer in Domestic Law 

     Th e reliance on foreign jurisprudence is more common in cases where 
the constitution, domestic law or jurisprudence seem to provide no clear 
answer. One of the most prominent eff ects of the use of foreign material 
by South American courts is, consequently, the closing of gaps in domestic 
law. For instance, in an emblematic case, the Supreme Court of Uruguay 
overturned the decision of the Appellate Family Tribunal that had denied 
the request of the complainant to change gender identity aft er a sex change 
operation. Th e Supreme Court reasoned that ‘there is no legal defi nition 
of what is sex’ and the attempts to defi ne it consider the morphologic- 
genital aspect of an individual from birth. However, sex change surgeries 
‘change the originally morphologic sex of the individual to its own psy-
chological’ identity, requiring a rectifi cation of the public registration.  103   
To reach this conclusion, the Court considered the ACHR and foreign 
legislation of Italy and Germany, which allow the change of name through 
a judicial procedure. Th e Uruguayan Supreme Court recognised that the 
‘issue under consideration has not received specifi c normative regulation’ 
in Uruguay. It nevertheless held that the ‘law is a normative plexus and 
therefore no individual rights may be hindered on the pretext of lack of 
explicit rules’.  104     

   In a diff erent case, the Colombian Constitutional Court was asked 
to assess a claim challenging the constitutionality of a bill proposing 
a national referendum  105   to decide whether the Colombian president 
would be entitled to run for a third consecutive term.  106   Th e decision 
found the proposal incompatible with the ‘original axis’ of the Colombian 
Constitution, and held that not even Congress had the power to alter this 
‘original axis’. It referred to diff erent presidential regimes (such as in Brazil, 
Uruguay, Mexico and the United States) to emphasise the necessity of 
alternating government and the risk of interfering with the separation of 

     103     Suprema Corte (Uruguay), Acción de reclamación de identidad sexual, nº 139 
(5 May 1997).  

     104       Ibid .   
     105     Corte Constitucional (Colombia),  Revisión de constitucionalidad de la Ley 1354 de 2009 , 

Sentencia C- 141/ 10, Sala Plena, 26 February 2010, s.6.3.2  
     106       Th e Colombian Constitution allows a maximum of two presidential mandates consecu-

tively. Constitution of Colombia (1991), article 197.  
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powers should the bill pass. Although the Colombian Court enjoys strong 
public support in the country, the danger of isolation of the Court in cases 
such as this, in which the law was already approved by the Colombian par-
liament and had the support of the executive, stimulated the search for 
supporting ideas and arguments in foreign law and jurisprudence. One 
may argue that the Colombian Court’s reliance on the very fundamental 
structure of the Colombian Constitution would suffi  ce to justify the deci-
sion. Nevertheless, the emphasis on the foreign models may have added 
the necessary strength to this delicate political decision.   

   Th e  Ellwanger  case decided by the Brazilian Supreme Court also illus-
trates the search for answers that are not clearly available domestically. 
Th e Court decided that the publication and dissemination of anti- Semitic 
ideas would amount to the crime of racism.  107   In the absence of any expli-
cit domestic norms in this regard, foreign legislation criminalising the 
denial of crimes against humanity, and specifi cally of the Holocaust, dir-
ectly infl uenced the Court’s conclusions. Th e Brazilian Supreme Court 
referred  inter alia  to relevant legislation and jurisprudence of France,  108   
Spain,  109   Portugal,  110   the United Kingdom  111  , Germany  112   and the United 
States.  113        

  3.6.2     Lost in Time: Synchronising Rights 
Evolution through Judicial Dialogue 

     Another eff ect that South American courts’ engagement in judicial dia-
logue can produce is that of updating domestic legislation in light of devel-
opments in foreign and international human rights law. Th e Supreme 
Court of Argentina’s decision of 2009 about the constitutionality of a 
specifi c penalty listed in the Constitution itself is a good example of this 

     107     Supremo Tribunal Federal (Brazil),  Ellwanger v. Superior Tribunal de Justiça , Habeas 
Corpus nº 82424/ RS, Tribunal Pleno, DJ 19- 03- 2004, 17 September 2003. For a complete 
discussion of the case, see    J. Z.   Benvindo  ,  On the Limits of Constitutional Adjudication: 
Deconstructing Balancing and Judicial Activism  ( Berlin :  Springer ,  2010  ).  

     108     France, Act No 90615 (1990).  
     109     Constitucional Court of Spain, Judgment of 11 December 1995, STC 176/ 1995.  
     110     Portugal, Penal Code 1982, article 240  
     111     UK House of Lords,  Mandla v. Dowell- Lee  [1983] 2 AC 548.  
     112     Judgments of the Federal Constitutional Court (Germany): of 15 January 1958, 1 BvR 400/ 

51; of 11 January 1994, 1 BvR 434/ 87; of 10 October 1995, 1 BvR 1476/ 91, 1 BvR 1980/ 91, 1 
BvR 102/ 92 and 1 BvR 221/ 92; and of 29 November 1990, 1 BvR 402/ 87.  

     113     US Supreme Court,  Terminiello v. Chicago , 16 May 1949, 337 US 1;  R.A.V. v. City of St.Paul, 
Minnesota , 22 June 1992, 505 US 377; and  Texas v. Johnson , 21 June 1989, 491 US 397.  



Horizontal Judicial Dialogue in South America 99

   99

eff ect of judicial dialogue.  114   Although substantially reformed in 1994, 
the Argentine Constitution is one of the oldest in the world, dating from 
1853.  115   In one of it its original sections, it still provides the penalty of ‘dis-
qualifi cation in perpetuity from holding public offi  ces’ for various activ-
ities, including for serious criminal off ences against the state entailing 
personal enrichment.  116   

   In 2009, the Supreme Court of Argentina was faced with a case in 
which the governor of a province had been sentenced to ‘perpetual dis-
qualifi cation’ because of poor performance of his duties, dereliction of 
duty and common crimes. He appealed to the Supreme Court, chal-
lenging the constitutionality of the constitutional norm itself.  117   In its 
decision, the Court interpreted the rule by looking at the US and British 
laws on impeachment that inspired the provision at hand. It also com-
pared the provision in the Argentine Constitution to the adaptation of 
impeachment rules in the French and Colombian constitutions that 
were made over time, as well as to the evolution of its interpretation in 
the United States. For the Supreme Court of Argentina, imposing the 
sanction of disqualifi cation may have made sense two centuries ago.  118   
Considering the evolution of legal thinking outside Argentina as well as 
the 1994 Argentine constitutional reform, it concluded that ‘sanctions 
such as civil death have completely disappeared from contemporary law 
and would not be compatible with the international law incorporated 
into the Constitution’.  119     

     114     Although the possibility of judicial review of constitutional amendments is accepted in 
many jurisdictions, this case inverted the reasoning by declaring an original clause ‘obso-
lete’ and not applicable. On the discussion of judicial review of constitutional amend-
ments see    G. J.   Jacobsohn  , ‘ Unconstitutional Constitution –  A Comparative Perspective ’, 
 Int’l J. Const. L.   4 : 3  ( 2006 )  460– 87 , at  460  ;    A.   Barak  , ‘ Unconstitutional Constitutional 
Amendments ’,  Isr. L.  Rev.   44 : 321  ( 2011 )  321– 41  ; and    Y.   Roznai   and   S.   Yolcu  , ‘ An 
Unconstitutional Constitutional Amendment ‘Th e Turkish Perspective: A Comment on 
the Turkish Constitutional Court’s Headscarf Decision ’,  Int’l J. of Constitutional L.   10 : 1  
( 2012 )  175 –   207  .  

     115       Argentine scholars and offi  cial documents refer to the constitutional text of 1994 as a reform 
text (the seventh) of the 1853 constitution rather than as a new constitution. Nevertheless, 
the current text, available on the federal government’s website ( www.argentina 
.gov.ar ) is signed by the Constitutional Assembly of 1994, which (despite the adoption of 
some identical norms in relation to the previous constitution) could be considered a for-
mal criterion making the reform text a new constitution.  

     116     Constitución de la Nación Argentina, 22 August 22 1994, section 36.  
     117     Corte Suprema de Justicia de la Nación (Argentina),  Maza, Ángel E. s/  amparo medida 

cautelar , nº M. 1514. XLIII, 6 October 2009, para. 6.  
     118       Ibid  ., para. 4.  
     119       Ibid  ., paras. 6, 8.  
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 Th e role of foreign material in this case was essential to show how the 
norm, which originated from abroad, had evolved away from the meaning 
that the lower Argentine courts had adopted. Th us, based on the under-
standing that the constitutional provision was no longer synchronised 
with the global evolution of similar laws, and that it contradicted the pro-
visions of international treaties on human rights that also form part of the 
Argentine Constitution, the Supreme Court held that the provision and 
related laws were to be considered ‘obsolete clauses’.  120     

   A decision of the Colombian Constitutional Court regarding the dis-
criminatory treatment of a sex worker is another example of a case where 
a court relied on foreign material to develop the interpretation of the 
national constitution.  121   Th e Court’s comparative legal analysis on the 
regulation of prostitution showed that generally, the activity was not crim-
inalised. It also observed a trend to recognise prostitution as a profession 
in foreign law and jurisprudence.  122   In light of the foreign material, the 
Colombian Constitutional Court held that the association between the 
claimant and the establishment where she conducted her regular activities 
as a sex worker constituted a work contract. Th us, the Court found that she 
was protected against illegal dismissal during her pregnancy.  123     

     A fi nal example is a case in which the Supreme Court of Brazil unani-
mously recognised a ‘homoaff ective union’ as a family entity.  124   Th e deci-
sion was the result of two cases challenging the constitutionality of the Civil 
Code’s defi nition of a ‘family entity’ as a ‘stable union between man and 
woman, confi gured through continuous and abiding public life, with the 
purpose of constituting a family’.  125   Th e claimants argued it violated their 
constitutional rights to equality, legal protection, freedom and human dig-
nity. Rather than striking down the questioned norm, the Court gave the 

     120       Ibid  ., para. 8.  
     121     Corte Constitucional (Colombia),  Lais v. Bar Discoteca Pandemo , Sentencia T- 629/ 10, Sala 

Tercera de Revisión de la Corte Constitucional, 13 August 2010.  
     122       Ibid  ., s.  2.4.1 .  
     123     Th e use of foreign material as evidence for global trends is particularly frequent in 

decisions arguing in favour of new interpretations of certain rights. See, for instance, 
Corte Constitucional (Colombia),  Demanda de inconstitucionalidad de Daniel Bonilla 
Maldonado y otros , Sentencia C- 417/ 09, Sala Plena, 26 June 2009, s.2.b.e. Th ese cases 
considered the ‘tendency’ of changing laws criminalising slander and libel against public 
agents within the Inter- American System.  

     124     Supremo Tribunal Federal (Brazil),  Arguição de Descumprimento de Preceito Fundamental 
(ADPF) nº132, proposta por Estado do Rio de Janeiro , 5 May 2011, at 148. Th e case was 
decided in conjunction with  Ação Direta de Inconstitucionalidade (ADI) nº 4277- DF 
proposta por   Procuradoria- Geral da República , 5 May 2011, also before the Tribunal 
Federal, both challenging the same issue.  

     125     Código Civil (Civil Code) nº 10.406, 10 January 2002, article 1723.  
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norm a broad interpretation,  126   excluding any meaning from the Brazilian 
Civil Code that impedes the recognition of unions between two people of 
the same sex as family.  127   It also held that such recognition would have the 
same legal consequences as ‘heteroaff ective’ unions.  128     

   In constitutional decisions involving disputed issues such as these, it 
is common to have multiple sources of interpretation, including national 
and international jurisprudence and scholarship. As an illustration, this 
decision on the Brazilian Constitutional Court consists of 274 pages in 
which more than 40 statutes, 55 national decisions, 12 foreign statutes and 
constitutions, 11 foreign courts’ decisions and 96 pieces of national and 
international academic scholarship were cited. Evidently, in long and com-
plex decisions with diff erent opinions and lines of reasoning, the key elem-
ents forming the  ratio decidendi  of the court may not always be clear.  129     
However, foreign jurisprudence and statutes are certainly relevant for 
South American courts in these types of cases. As in the Brazil case, such 
external material serves less as a normative reference (of how the specifi c 
domestic law should be interpreted) and more as an indication that even 
basic defi nitions such as ‘marriage’ are changing elsewhere,  130   a fact that 
cannot be ignored in the Brazilian Supreme Court’s jurisdiction.      

  3.6.3     Foreign Material as a Guide for Compliance 
with Human Rights Treaties 

   It has been argued that ‘foreign case law puts fl esh onto otherwise 
bare [international] treaty provisions … by providing evidence of 

     126       Th e Court frequently adopts such doctrine, borrowed from the German Constitutional 
Court, which is a type of judicial review with no reduction of text, called ‘interpretation in 
accordance with the Constitution’.  

     127     Supremo Tribunal Federal (Brazil), Arguição de Descumprimento de Preceito 
Fundamental (ADPF) nº132, proposta por Estado do Rio de Janeiro, 5 May 2011, at 5.  

     128       Ibid .   
     129       Th is feature of the decision- making process of the Brazilian Supreme Court was criticised 

for its apparent lack of collective reasoning: ‘If we try to take the Court’s arguments ser-
iously, however, we face another diffi  culty: the ‘Tribunal’s arguments almost never exist, 
except through a metaphor’. C. H. Mendes, ‘Onze ilhas [Eleven islands]’,  Folha de São Paulo , 
1 February 2010, available at  www1.folha.uol.com.br/ fsp/ opiniao/ fz0102201008.htm .  

     130          Posner and Sunstein have argued that the persuasiveness of this practice is explained by 
the ‘condorcet jury theorem’. Th e theorem suggests that ‘if many courts have decided on a 
particular course of action, and if each of them is likely to make choices that are better than 
random, there is excellent reason to believe that the course of action is right’. However, in 
some cases, judges seem to believe that one or a few foreign references in a principled deci-
sion suffi  ce to have a high degree of persuasiveness. Posner and Sunstein, Th e Law of Other 
States,  supra   note 1 , at 138.  
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“international opinion” on the proper interpretation of these provi-
sions’.  131   Th is specifi c use of foreign material is indeed common in South 
America, driven in particular by the direct incorporation of inter-
national human rights treaties into domestic law. In this context, it is 
not uncommon for decisions of foreign domestic courts applying simi-
lar international treaties to be cited. Hence, judicial dialogue with for-
eign domestic courts is, in some circumstances, used by South American 
courts as an auxiliary tool to verify whether the domestic interpretation 
given to a certain human right is adequate in the light of these other peer 
courts’ interpretation. However, the citations do not always refer to for-
eign material interpreting international treaties by the exporting court, 
as the exporting court may solely be interpreting a constitutional right 
also present in the international instrument under consideration by the 
receiving court. In both cases, from the perspective of the citing court, 
international human rights law seems to be a conduit for dialogue, des-
pite having international  or  domestic law on the other (exporting) side 
of the dialogue. 

   An interesting example of jurisprudence with this eff ect comes from 
the Supreme Court of Chile when it assessed whether the defi nition of 
marriage in the Chilean Civil Code violates the Chilean Constitution, the 
ICCPR or the ACHR.  132   Th e Chilean Civil Code defi nes marriage as a ‘sol-
emn contract by which a man and a woman come together’.  133   Th e majority 
of the Court, in distinct concurrent opinions, found no violation of article 
23(2) ICCPR and article 17(2) ACHR. Th ese articles expressly recognise 
‘the right of men and women’ to marry and have a family. Th e majority 
found support of such interpretation in the decision of the French  Conseil 
Constitutionnel  interpreting article 34 of the French Constitution as well as 
decisions of the German Constitutional Court which hold marriage to be 
a union between a man and a woman.  134     

   Th e same rationale can be observed in the Bolivian Constitutional 
Court’s decision assessing whether the approval of two national stat-
utes –  without prior consultation of the aff ected indigenous people –  had 
violated the ‘duty to consult’ established by article 6 of the Indigenous 

     131        M. A.   Waters  ,  ‘  Creeping Monism: Th e Judicial Trend toward Interpretive Incorporation of 
Human Rights Treaties ’,  Columbia L. Rev  .   107 : 3  ( 2007 )  628 –   706  , at 691.  

     132     Tribunal Constitucional (Chile), nº 1881- 10, 4 January 2011.  
     133       Ibid .   
     134     Le Conseil Constitutionnel (France),  Mme. Corinne C. et Sophie H. v.   France , Decision 

2010– 92, QPC, 28 January 2011, interpreting article 34 of the French Constitution as well as 
a Judgment of 17 July 2002, 1 BvF 1/ 01 and 1 BvF 2/ 01 of the German Constitutional Court.  
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and Tribal Peoples Convention (ILO Convention 169).  135   Two members 
of the Bolivian Parliament fi led the case, arguing that the requirement 
of consultation before the implementation of public policies under domes-
tic law was incompatible with the ILO Convention 169 and the Bolivian 
Constitution. Th is was due to the obligation on the state to have consulted 
the indigenous people prior to the enactment of ‘any legislative or admin-
istrative measures susceptible of aff ecting them’, not only aft er the adop-
tion of these legislative or administrative measures.  136   Th e Court dismissed 
the case and concluded that the consultation process established by the 
domestic laws was compatible with both the Bolivian Constitution and 
ILO Convention 169. Th e decision relied on the interpretation given to 
the ‘duty to consult’ in international and foreign jurisprudence. In particu-
lar, the Bolivian Court relied on rulings of Colombian  137   and Peruvian  138   
courts to form its interpretation of international law on the consultation of 
indigenous populations.  139     

   In another case, the Colombian Constitutional Court was asked to 
decide whether the freedom to burn the national fl ag should be protected 
as an exercise of the right to freedom of expression. Th e claimants argued 
that the right to freedom of expression should be construed not only in 
light of the Colombian constitutional guarantee to ‘express and dissem-
inate thoughts and opinions’  140   but also in light of international human 

     135       Convention concerning Indigenous and Tribal Peoples in Independent Countries (ILO 
No. 169) (27 June 1989), entered into force 5 September 1991, article 6(1)(a). In apply-
ing the provisions of this Convention, governments shall ‘consult the peoples concerned, 
through appropriate procedures and in particular through their representative institu-
tions, whenever consideration is being given to legislative or administrative measures 
which may aff ect them directly’.  

     136     Bolivia, Ley n.  180, 24 October 2011 and Ley n.  222, 10 February 2012. Tribunal 
Constitucional de Bolivia (Bolivia), Acciónes de Inconstitucionalidad,  Morales, Melgar, 
Feraudy y Quiroga , Sentencia Constitucional Plurinacional 0300/ 2012 (TIPNIS), Sala Plena, 
Expedientes 00157- 2012- 01- AIA, 00188- 2012- 01- AIA (acumulado), 18 June 2012, s. I(1).  

     137     Corte Constitucional (Colombia),  Oscar Carupia Domicó y otros v. Ministerios de Transporte 
y otros , Sentencia T- 129/ 2011, Sala Quinta de Revisión de la Corte Constitucional, 
3 March 2011.  

     138     Tribunal Constitucional del Peru (Peru), Demanda de inconstitucionalidade 002- 2009- 
PI/ TC.  

     139       Th e rulings were clear on the necessity of consultations prior to the intervention, but not 
necessarily prior to the enactment of a statute. Th e Bolivian Court held that the latter 
parameter was to be followed also by Bolivia. In its decision, the Bolivian Constitutional 
Court emphasised that the jurisprudence issued by constitutional courts of other coun-
tries are not binding on Bolivian jurisdiction, but that they can provide an understanding 
of the circumstances in which the duty to consult under ILO Convention 169 has been 
implemented elsewhere (  ibid  ., s. III.4).  

     140     Constitution of Colombia (1991), article 20.  
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rights treaties ratifi ed by Colombia and that form part of the Colombian 
‘constitutional bloc’.  141   Th e Court considered whether article 461 of the 
Colombian Criminal Code, which can impose a fi ne on those who ‘insult … 
the fl ag, national anthem or emblem of Colombia’,  142   violates article 19 
UDHR, article 19 ICCPR and article 13 ACHR. It found that these inter-
national provisions, ‘together with the Constitution, indicate the reach of 
this right [to freedom of expression] and the extent of the protected acts’.  143   
Th e reasoning emphasised the strong relationship between the protection 
of the right to freedom of expression and the development of democratic 
societies. Th is required that any attempt to limit this right must be subject 
to ‘very strict examination to avoid situations in which states unnecessar-
ily abridge the free expression of personal opinions’.  144   When considering 
whether the specifi c provision of the Criminal Code could be considered 
as one of the legitimate limitations to the exercise of the right to freedom of 
expression, the Court thoroughly set out the reasoning and fi ndings from 
related US cases. Consequently, it held that acts of apparent aggression to 
a national symbol might represent legitimate forms of political expression, 
particularly of those opposing the current regime.  145        

  3.6.4     Unavoidable Dialogue: Similarity, Relevance and Context 

   Th e use of judicial dialogue is almost unavoidable when the relevant 
foreign jurisprudence has attained global importance to the point that 
it cannot be ignored by domestic courts; in particular, this is seen in 
South American courts due to their respective constitutional mandates to 
enforce international human rights law. Th is ‘unavoidable’ dialogue can 
have varying eff ects: it can bring either the interpretation and applica-
tion or relevant law into line with an emerging regional or international 

     141     Corte Constitucional (Colombia),  Demanda de inconstitucionalidad de Carlos Humberto 
García Guzmán y Jorge Eliecer Peña Pinilla , Sentencia C- 575/ 09, Sala Plena, 26 August 
2009, s. 4.  

     142     Colombia, Código Penal (Penal Code), Ley nº 599/ 2000, 24 July 2000, article 461.  
     143      supra   note 141 , s. 4.  
     144       Ibid .   
     145       Ibid  . (‘In sum, it is not hard to imagine many circumstances in which symbols are instru-

ments of social protest, when they are used as a means of communication to express per-
sonal positions on issues regarding community life … [F] reedom of expression protects 
the public expression of individual opinion even if it does not coincide with the major-
ity view, or even when repulsive or disagreeable to common and widely accepted social 
standards’). (Translation by author). Th e foreign cases considered ‘highly pertinent’ were 
from the US Supreme Court,  Texas v. Johnson , 21 June 1989, 491 US 397 and  United States 
v. Eichman , 11 June 1990, 496 US 310.  
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consensus on a certain matter, or it can prompt courts to point out domes-
tic particularities that justify a domestic court coming to a country- 
specifi c solution. 

   Examples are the respective responses of the Uruguayan and Brazilian 
Constitutional Courts to amnesty laws. Th e Uruguayan case challenged 
the Uruguayan ‘expiration law’,  146   an amnesty law that precluded the 
prosecutions of crimes committed before 1 March 1985 by military and 
police offi  cials during the performance of their duties, or when the said 
crime had been perpetrated with a political motive. A relative of a woman 
killed in 1974 while in military detention initiated the case. Th e relative 
requested a genuine investigation of the circumstances into her death. 
Th e judge of the Uruguayan criminal court of fi rst instance requested the 
executive branch to clarify whether the facts under investigation were cov-
ered by the ‘expiration law’. Th e government at the time replied positively 
to the question.  147   Th e public prosecutor, however, argued for the uncon-
stitutionality of articles 1, 3 and 4 of the ‘expiration law’ on the basis that it 
violates the Uruguayan Constitution and the international human rights 
treaties to which Uruguay was a party.  148   Th e key constitutional arguments 
brought forth by the prosecutor were fi rst that the amnesty law had been 
adopted in violation of the sovereignty of the Uruguayan electorate, since 
it had been passed by a parliament under the threat of the armed forces at 
the time. Second, the prosecutor argued that the amnesty law violated the 
constitutional right to equality by creating a privileged category of individ-
uals ‘exempt from criminal jurisdiction’. Th ird, the prosecutor stated that 
the expiration law violated the constitutional principle of the separation 
of powers because it transferred the power to decide whether the judi-
ciary may exercise its jurisdictional prerogatives to the executive.  149   Last, 
the expiration law was challenged because of its incompatibility with the 
right to a fair trial and to judicial protection (articles 8(1) and 25 ACHR). 

   Th e Uruguayan Constitutional Court declared the impugned section 
of the expiration law unconstitutional and inapplicable. It accepted the 
public prosecutor’s arguments of the violation of people’s sovereignty, of 
the separation of powers and of the violation of the mentioned articles 
of the ACHR. All three elements equally formed the Court’s  ratio deci-
dendi.  In reaching this conclusion, the Court fi rst declared the ACHR an 

     146     Uruguay, Ley de Caducidad (‘expiration law’), Ley Nº 15.848, 22 December 1986.  
     147     Suprema Corte de Justicia (Uruguay),  Excepción de Inconstitucionalidad arts. 1, 3 Y 4 de la 

Ley Nº 15.848 , Sentencia nº 365/ 2009, 19 October 2009.  
     148       Ibid  .  
     149       Ibid .   
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‘integral’ part of the Uruguayan Constitution and referred to the similar 
constitutional design of Argentina. Subsequently, it considered the 
Argentine jurisprudence regarding Argentina’s own amnesty law.  150   
Instead of simply citing the relevant Argentine cases, the Uruguayan Court 
referred to one of the Argentine decisions as an ‘authentic leading case’.  151   
Subsequently, the Court justifi ed the crucial infl uence of the cited foreign 
cases on its own decision with the factual resemblance, importance and 
context of the foreign case:  

  Amnesty laws enacted for the benefi t of military offi  cers and police who 
committed crimes of this nature have been declared illegal by both inter-
national courts and judiciaries of countries who went through similar 
processes as that experienced by Uruguay at the same time. Because of the 
similarity with the issue analysed here and the importance they have had, 
these decisions could not be ignored when assessing the constitutional-
ity [of the ‘expiration law’]; and they have been taken into account by this 
Court before issuing this ruling.  152    

  Judicial dialogue in this context is not a mere representation of similar 
cases. Although the historical resemblance seems to be one of the elem-
ents driving the court to consider the Argentine experience on the matter, 
the Uruguayan court borrowed more than just one argument and adopted 
 inter alia  the doctrinal construction of the ‘constitutional bloc’ on the basis 
of judicial dialogue.  153   Dialogue in this case thus had the clear eff ect of 
bringing Uruguayan law into line with regional and international develop-
ments, enhancing the protection of individuals in Uruguay.   

     A similar ‘unavoidability’ of reliance on foreign law and jurisprudence can 
be seen in the Brazilian Supreme Court’s decision regarding the revision of 
the Brazilian amnesty law.  154   Th e eff ect of this dialogue was, however, diff er-
ent from the eff ect on Uruguayan law. Although the Brazilian Supreme Court 
held that it did not have jurisdiction to review the amnesty law, it assessed 
the political processes that followed the enactment of amnesty laws in some 
of its neighbouring countries. It did so in order to justify the outcome of its 

     150       Ibid . , s. III.8.  
     151       Ibid .   
     152       Ibid .   
     153       Th e Uruguayan parliament has not passed any constitutional amendment explicitly 

conferring to human rights treaties the status of constitutional law, but the Uruguayan 
Supreme Court adopted the interpretation infl uenced by the Argentine reference.  

     154     Supremo Tribunal Federal (Brazil),  Arguição de descumprimento de preceito fundamental 
(ADPF) nº 153- DF, Conselho Federal da Ordem Dos Advogados do Brasil –  OAB , ILDC 
1495 (BR 2010), 29 April 2010.  
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own decision as it diff ered from parallel decisions of apex courts in these 
neighbouring countries. Th e winning vote of the Brazilian justice rappor-
teur described at length the parliamentary processes that had led to the later 
repeal of amnesty laws in Chile, Argentina and Uruguay.  155   As noted by the 
Supreme Court, Brazil diff ered from these countries by the absence of paral-
lel parliamentary and wider political processes.  156   For this reason, it held that 
the question of reviewing the eff ects of the Brazilian amnesty law should be 
initiated by the legislature reviewing the law, not the courts.   

 Apparently, the Brazilian Supreme Court deemed it important, and even 
necessary, to thoroughly justify why it arrived at a decision that diff ered 
from notable courts in neighbouring states in similar cases. What could 
have been seen as weakening their reasoning –  that is, discussing how 
other courts in the region came to opposite outcomes –  was instead used 
in support of its ruling as it allowed it to point out contextual diff erences 
with the Brazilian amnesty law. Yet, the case also shows that simply ignor-
ing how a major regional issue of amnesties was decided by other courts in 
the region is no longer a viable option for South American courts.  157         

  3.7     Conclusion 

   Th is chapter discussed the practice of citing foreign law and jurisprudence 
in cases involving human rights in South American apex courts. With the 
use of quantitative and qualitative methods, 562 cases from 10 diff erent 
countries were analysed to assess the extent, method, purpose and eff ects 
of this horizontal judicial dialogue in the region. 

 It was argued that the increase in the number of international human 
rights treaties and their direct incorporation into the national legal sys-
tems in South America stimulates their courts’ engagement in judicial dia-
logue. Newly domestically enforceable international human rights treaties 
require contextual knowledge for their application, which can  inter alia  be 
found in foreign jurisdictions that are bound by the same treaties and that 
have a similar legal tradition. 

     155     Th e decision mistakenly included the plebiscites initiatives in Uruguay as a decision taken 
by parliamentarians (  ibid  , s. 49).  

     156       Ibid  ., s. 46– 49.  
     157       In other regions, ‘unavoidable’ dialogue may refer to the use of citations from a very infl u-

ential jurisdiction to the extent that it is so ‘common that [it] is almost necessary to explain 
when it is not appropriate’, such as the use of German law references by Austrian judges. 
See    M.   Gelter   and   M.   Siems  , ‘ Citations to Foreign Courts –  Illegitimate and Superfl uous, or 
Unavoidable? Evidence from Europe ’,  Am. J. Comparative L.   62 : 1  ( 2014 )  35 –   86 , at  64  .  
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 Th e chapter also discussed the extent of the practice of horizontal judi-
cial dialogue by South American courts. References to foreign law and jur-
isprudence in the region are widely present in court decisions. With the 
exception of Bolivia (59 per cent) and Venezuela (15 per cent), the cases of 
all other countries contained references to foreign materials in 30– 50 per 
cent of the decisions. Th e evaluation of the use of foreign sources by South 
American courts in the last two decades reinforces the claim that courts 
have become increasingly open to adopting legal reasoning that is external 
to their respective jurisdictions. Th e data also suggests a causal relation-
ship between constitutional reforms or judicial interpretation of domestic 
constitutional law that gives international human rights treaties the status 
of constitutional law, and the expansion of judicial dialogue between 1990 
and 2012. 

 Th e methods by which Latin American courts and judges engage in 
horizontal judicial dialogue includes constitutional judges’ attendance at 
conferences where the development of relevant national or international 
law and jurisprudence is discussed; their increasing access to translated 
foreign material; the specialised work of law clerks who are instructed 
to look for relevant foreign jurisprudence; and visiting programmes for 
judges. 

 As concerns the purposes of considering foreign material when decid-
ing domestic human rights law cases, four motivations were identifi ed. 
First, South American courts rely on such material to assist them in the 
interpretation of domestic law and, where legitimate, to adapt national 
law in a way that ensures the eff ective protection of human rights. In this 
context, foreign material is only used as an interpretative aid. In other 
words, Latin American courts ensure that they do not subject the practice 
to the criticism of bypassing the enforcement of national law or any for-
mal limitation set by domestic law. A second purpose of South American 
courts’ engagement in horizontal judicial dialogue in the area of human 
rights appears to be the desire of these courts to become part of an inter-
national community of courts that share similar views on similar legal 
questions. Domestic judges search for international consensus when 
dealing with universal themes such as human rights. If there is none, the 
legitimacy of decisions might be enhanced through references to rele-
vant decisions from the global marketplace of legal ideas. Th e reliance on 
external material may also have a third, more practical purpose: the pro-
tection of the court’s independence from political pressure. Fourth, trans-
national judicial dialogue can be used as a tool in the implementation of 
Latin American apex courts’ expanded legal competences following the 
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direct incorporation and constitutionalisation of international human 
rights treaties. 

 With respect to the eff ects of horizontal judicial dialogue on South 
American law and jurisprudence, it was argued that references to for-
eign material are made in order to close gaps in domestic law. Th e reli-
ance on foreign law and jurisprudence also seems to have the eff ect 
of ‘updating’ or synchronising the understanding of domestic consti-
tutional law, thus transforming the meaning and protective scope of a 
certain right. Court engagement with foreign jurisprudence may also 
have the eff ect of guiding the correct domestic implementation of inter-
national or regional human rights treaties that are binding on both the 
citing and cited court. Finally, in a few cases, the citation of foreign jur-
isprudence seems to have the main purpose and eff ect of preventing 
criticism that the court failed to look to solutions adopted elsewhere. 
Th is is most obvious when courts refer to foreign judicial decisions 
dealing with similar fact patterns, such as amnesty laws. Th is also sug-
gests that the practice of citing foreign law and jurisprudence is well 
established in the South American region.    

  Annex: Data Summary 

    Overview of Cases Considered 

Time Frame Cases 
Filtered

Relevant 
Cases 
(human 
rights)

Cases 
with 
Dialogue

% Dialogue 
in Relevant 
Cases

Diff erent 
Cited 
Jurisdictions

 South 
America 

– 1173 562 236 42.0% 65

 Argentina 1990– 2012 86 51 22 43.1% 43
 Bolivia 1994– 2012 154 98 58 59.2% 15
 Brazil 1990– 2012 107 54 32 59.3% 33
 Chile 1990– 2012 87 43 20 46.5% 23
 Colombia 1992– 2012 99 64 21 32.8% 49
 Ecuador 2008– 2012 144 66 25 37.9% 10
 Paraguay 1995– 2012 104 31 12 38.7% 7
 Peru 1996– 2012 74 48 14 29.2% 13
 Uruguay 1990– 2012 173 66 26 39.4% 12
 Venezuela 2000– 2012 145 41 6 14.6% 12
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      Eff ect of Citations 

South 
America

Argentina 
(1990– 2012)

Bolivia 
(1994– 2012)

Brazil 
(1990– 2012)

Chile 
(1990– 2012)

number of cases 562 – 51 – 98 – 54 – 43 – 
foreign citations 236 42.0% 22 43.1% 58 59.2% 33 61.1% 20 46.5%
verifi able citations 151 64.0% 10 45.5% 43 74.1% 25 75.8% 12 60.0%
superfi cial citations 47 19.9% 5 22.7% 11 19.0% 0 0.0% 5 25.0%
both superfi cial 

and verifi able
37 15.7% 7 31.8% 4 6.9% 8 24.2% 3 15.0%

cited by majority 163 69.1% 15 68.2% 16 27.6% 26 78.8% 16 80.0%
cited by minority 51 21.6% 2 9.1% 42 72.4% 1 3.0% 0 0.0%
both minority and 

majority
20 8.5% 5 22.7% 0 0.0% 6 18.2% 4 20.0%

      Most Cited Jurisdictions (individual cases mentioning law or 
jurisprudence from a foreign jurisdiction) 

South 
America

Argentina Bolivia Brazil Chile Colombia

Spain 79 USA 16 Colombia 37 Spain 20 Spain 17 Spain 13
Colombia 72 Germany 10 Peru 20 Germany 19 Germany 10 Germany 10
USA 64 Spain 7 Costa Rica 19 Portugal 18 USA 8 USA 9
Germany 60 France 7 Ecuador 18 USA 17 Colombia 6 Italy 8
Argentina 56 Italy 5 Argentina 16 France 17 Argentina 5 France 7
Italy 49 Peru 5 Spain 6 Italy 13 Italy 5 Argentina 5
Peru 47 Brazil 5 USA 1 UK 11 Peru 4 Portugal 5
France 38 Venezuela 4 Germany 1 Argentina 10 France 3 UK 4
Costa Rica 26 Uruguay 4 Venezuela 1 Peru 7 Ecuador 3 Mexico 3
Portugal 26 Chile 4 Paraguay 1 Netherlands 7 Mexico 3 Brazil 3
Ecuador 25 Colombia 3 Guatemala 1 Mexico 5 Brazil 3 Uruguay 3
Mexico 18 UK 3 Honduras 1 Paraguay 5 Venezuela 2 Austria 3
UK 18 Paraguay 3 Nicaragua 1 Russia 5 Paraguay 2 Switzerland 3
Brazil 15 Canada 3 Panama 1 Colombia 3 S. Africa 2 Ireland 3
Venezuela 14 Guatemala 3 El Salvador 1 Venezuela 3 Costa Rica 1 Costa Rica 2
Paraguay 12 Costa Rica 2 Italy 0 Uruguay 3 Uruguay 1 Ecuador 2
Uruguay 11 Portugal 2 France 0 Canada 3 Canada 1 Canada 2
Canada 10 Mexico 2 Portugal 0 Belgium 3 Netherlands 1 Chile 2
Chile 10 Belgium 2 Mexico 0 Chile 2 Belgium 1 Netherlands 2
Netherlands 10 Austria 2 UK 0 Austria 2 Austria 1 Belgium 2
Belgium 9 Switzerland 2 Brazil 0 S. Africa 2 Honduras 1 S. Africa 2
Austria 8 Denmark 2 Uruguay 0 Denmark 2 Bolivia 1 Finland 2
Russia 7 Nicaragua 2 Canada 0 Nicaragua 2 India 1 Hungary 2
S. Africa 7 Panama 2 Chile 0 Bulgaria 2 Portugal 0 Luxemb. 2
Guatemala 6 El Salvador 2 Netherlands 0 Greece 2 UK 0 N. Zealand 2
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Colombia 
(1992– 2012)

Ecuador 
(2008– 2012)

Paraguay 
(1995– 2012)

Peru 
(1996– 2012)

Uruguay 
(1990– 2012)

Venezuela 
(2000– 2012)

64 – 66 – 31 – 48 – 66 – 41 – 
21 32.8% 25 37.9% 12 38.7% 14 29.2% 26 39.4% 6 14.6%
11 52.4% 17 68.0% 8 66.7% 10 71.4% 13 50.0% 4 66.7%

4 19.0% 5 20.0% 2 16.7% 2 14.3% 12 46.2% 1 16.7%
6 28.6% 3 12.0% 2 16.7% 2 14.3% 1 3.8% 1 16.7%

16 76.2% 23 92.0% 12 100.0% 14 100.0% 24 92.3% 4 66.7%
3 14.3% 1 4.0% 0 0.0% 0 0.0% 1 3.8% 1 16.7%
2 9.5% 1 4.0% 0 0.0% 0 0.0% 1 3.8% 1 16.7%

Ecuador Paraguay Peru Uruguay Venezuela

Colombia 18 Argentina 8 Spain 7 Italy 15 Colombia 3
Peru 6 USA 4 Germany 6 Argentina 9 Peru 3
Spain 3 Spain 3 Colombia 2 USA 5 USA 2
Argentina 2 Germany 2 USA 1 Spain 3 Brazil 2
USA 1 Italy 1 Argentina 1 France 3 Costa Rica 1
Germany 1 France 1 Italy 1 Mexico 2 Mexico 1
Italy 1 Mexico 1 Costa Rica 1 Germany 1 Paraguay 1
Venezuela 1 Colombia 0 Portugal 1 Peru 1 Canada 1
Chile 1 Peru 0 Ecuador 1 Brazil 1 Chile 1
S. Africa 1 Costa Rica 0 Mexico 1 Venezuela 1 Honduras 1
France 0 Portugal 0 Brazil 1 Belgium 1 Panama 1
Costa Rica 0 Ecuador 0 Venezuela 1 Guatemala 1 Bolivia 1
Portugal 0 UK 0 Hungary 1 Colombia 0 Spain 0
Ecuador – Brazil 0 Peru – Costa Rica 0 Germany 0
Mexico 0 Venezuela 0 France 0 Portugal 0 Argentina 0
UK 0 Paraguay – UK 0 Ecuador 0 Italy 0
Brazil 0 Uruguay 0 Paraguay 0 UK 0 France 0
Paraguay 0 Canada 0 Uruguay 0 Paraguay 0 Portugal 0
Uruguay 0 Chile 0 Canada 0 Uruguay – Ecuador 0
Canada 0 Netherlands 0 Chile 0 Canada 0 UK 0
Netherlands 0 Belgium 0 Netherlands 0 Chile 0 Venezuela – 
Belgium 0 Austria 0 Belgium 0 Netherlands 0 Uruguay 0
Austria 0 Russia 0 Austria 0 Austria 0 Netherlands 0
Russia 0 S. Africa 0 Russia 0 Russia 0 Belgium 0
Guatemala 0 Guatemala 0 S. Africa 0 S. Africa 0 Austria 0

(continued)
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South 
America

Argentina Bolivia Brazil Chile Colombia

Switzerland 6 R. Domin. 2 Belgium 0 Bhutan 2 Chile – Croatia 2
Denmark 5 Ecuador 1 Austria 0 Yemen 2 Russia 0 Peru 1
Honduras 5 Russia 1 Russia 0 Japan 2 Guatemala 0 Venezuela 1
Nicaragua 5 Honduras 1 S. Africa 0 Mauritania 2 Switzerland 0 Russia 1
Panama 5 Bolivia 1 Switzerland 0 S. Arabia 2 Denmark 0 Guatemala 1
Bolivia 4 Bulgaria 1 Denmark 0 Switzerland 1 Nicaragua 0 Denmark 1
Bulgaria 4 Greece 1 Bolivia – Australia 1 Panama 0 Honduras 1
El Salvador 4 Finland 1 Bulgaria 0 Turkey 1 Bulgaria 0 Panama 1
Greece 4 Luxemb. 1 Greece 0 Costa Rica 0 El Salvador 0 Bolivia 1
Finland 3 N. Zealand 1 Finland 0 Ecuador 0 Greece 0 Bulgaria 1
Hungary 3 Malta 1 Hungary 0 Brazil – Finland 0 El Salvador 1
Ireland 3 Poland 1 Ireland 0 Guatemala 0 Hungary 0 Greece 1
Luxemb. 3 Cyprus 1 Luxemb. 0 Honduras 0 Ireland 0 Australia 1
N. Zealand 3 Ethiopia 1 N. Zealand 0 Panama 0 Luxemb. 0 India 1
Australia 2 Morocco 1 Australia 0 Bolivia 0 N. Zealand 0 Malta 1
Croatia 2 Norway 1 Croatia 0 El Salvador 0 Australia 0 Poland 1
India 2 Syria 1 India 0 Finland 0 Croatia 0 Andorra 1
Malta 2 Taiwan 1 Malta 0 Hungary 0 Malta 0 Armenia 1
Poland 2 Argentina – Poland 0 Ireland 0 Poland 0 Azerbaijan 1
R. Domin. 2 Netherlands 0 R. Domin. 0 Luxemb. 0 R. Domin. 0 Cuba 1
Bhutan 2 S. Africa 0 Bhutan 0 N. Zealand 0 Bhutan 0 CzechRep 1
Yemen 2 Hungary 0 Yemen 0 Croatia 0 Yemen 0 Israel 1
Japan 2 Ireland 0 Japan 0 India 0 Japan 0 Slovenia 1
Mauritania 2 Australia 0 Mauritania 0 Malta 0 Mauritania 0 Sweden 1
S. Arabia 2 Croatia 0 S. Arabia 0 Poland 0 S. Arabia 0 Colombia – 
Andorra 1 India 0 Andorra 0 R. Domin. 0 Andorra 0 Paraguay 0
Armenia 1 Bhutan 0 Armenia 0 Andorra 0 Armenia 0 Nicaragua 0
Azerbaijan 1 Yemen 0 Azerbaijan 0 Armenia 0 Azerbaijan 0 R. Domin. 0
Cyprus 1 Japan 0 Cyprus 0 Azerbaijan 0 Cyprus 0 Bhutan 0
Cuba 1 Mauritania 0 Cuba 0 Cyprus 0 Cuba 0 Yemen 0
CzechRep 1 S. Arabia 0 CzechRep 0 Cuba 0 CzechRep 0 Japan 0
Ethiopia 1 Andorra 0 Ethiopia 0 CzechRep 0 Ethiopia 0 Mauritania 0
Israel 1 Armenia 0 Israel 0 Ethiopia 0 Israel 0 S. Arabia 0
Morocco 1 Azerbaijan 0 Morocco 0 Israel 0 Morocco 0 Cyprus 0
Norway 1 Cuba 0 Norway 0 Morocco 0 Norway 0 Ethiopia 0
Syria 1 CzechRep 0 Syria 0 Norway 0 Syria 0 Morocco 0
Slovenia 1 Israel 0 Slovenia 0 Syria 0 Slovenia 0 Norway 0
Sweden 1 Slovenia 0 Sweden 0 Slovenia 0 Sweden 0 Syria 0
Taiwan 1 Sweden 0 Taiwan 0 Sweden 0 Taiwan 0 Taiwan 0
Turkey 1 Turkey 0 Turkey 0 Taiwan 0 Turkey 0 Turkey 0

Total 791 121 125 196 82 126
Latin 
America

338 Latin 
America

46 Latin 
America

117 Latin 
America

40 Latin 
America

32 Latin 
America

28

% citations 
of Latin 
American 
material

43% % citations 
of Latin 
American 
material

38% % citations 
of Latin 
American 
material

94% % citations 
of Latin 
American 
material

20% % citations 
of Latin 
American 
material

39% % citations 
of Latin 
American 
material

22%
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Ecuador Paraguay Peru Uruguay Venezuela

Switzerland 0 Switzerland 0 Guatemala 0 Switzerland 0 Russia 0
Denmark 0 Denmark 0 Switzerland 0 Denmark 0 S. Africa 0
Honduras 0 Honduras 0 Denmark 0 Honduras 0 Guatemala 0
Nicaragua 0 Nicaragua 0 Honduras 0 Nicaragua 0 Switzerland 0
Panama 0 Panama 0 Nicaragua 0 Panama 0 Denmark 0
Bolivia 0 Bolivia 0 Panama 0 Bolivia 0 Nicaragua 0
Bulgaria 0 Bulgaria 0 Bolivia 0 Bulgaria 0 Bulgaria 0
El Salvador 0 El Salvador 0 Bulgaria 0 El Salvador 0 El Salvador 0
Greece 0 Greece 0 El Salvador 0 Greece 0 Greece 0
Finland 0 Finland 0 Greece 0 Finland 0 Finland 0
Hungary 0 Hungary 0 Finland 0 Hungary 0 Hungary 0
Ireland 0 Ireland 0 Ireland 0 Ireland 0 Ireland 0
Luxemb. 0 Luxemb. 0 Luxemb. 0 Luxemb. 0 Luxemb. 0
N. Zealand 0 N. Zealand 0 N. Zealand 0 N. Zealand 0 N. Zealand 0
Australia 0 Australia 0 Australia 0 Australia 0 Australia 0
Croatia 0 Croatia 0 Croatia 0 Croatia 0 Croatia 0
India 0 India 0 India 0 India 0 India 0
Malta 0 Malta 0 Malta 0 Malta 0 Malta 0
Poland 0 Poland 0 Poland 0 Poland 0 Poland 0
R. Domin. 0 R. Domin. 0 R. Domin. 0 R. Domin. 0 R. Domin. 0
Bhutan 0 Bhutan 0 Bhutan 0 Bhutan 0 Bhutan 0
Yemen 0 Yemen 0 Yemen 0 Yemen 0 Yemen 0
Japan 0 Japan 0 Japan 0 Japan 0 Japan 0
Mauritania 0 Mauritania 0 Mauritania 0 Mauritania 0 Mauritania 0
S. Arabia 0 S. Arabia 0 S. Arabia 0 S. Arabia 0 S. Arabia 0
Andorra 0 Andorra 0 Andorra 0 Andorra 0 Andorra 0
Armenia 0 Armenia 0 Armenia 0 Armenia 0 Armenia 0
Azerbaijan 0 Azerbaijan 0 Azerbaijan 0 Azerbaijan 0 Azerbaijan 0
Cyprus 0 Cyprus 0 Cyprus 0 Cyprus 0 Cyprus 0
Cuba 0 Cuba 0 Cuba 0 Cuba 0 Cuba 0
CzechRep 0 CzechRep 0 CzechRep 0 CzechRep 0 CzechRep 0
Ethiopia 0 Ethiopia 0 Ethiopia 0 Ethiopia 0 Ethiopia 0
Israel 0 Israel 0 Israel 0 Israel 0 Israel 0
Morocco 0 Morocco 0 Morocco 0 Morocco 0 Morocco 0
Norway 0 Norway 0 Norway 0 Norway 0 Norway 0
Syria 0 Syria 0 Syria 0 Syria 0 Syria 0
Slovenia 0 Slovenia 0 Slovenia 0 Slovenia 0 Slovenia 0
Sweden 0 Sweden 0 Sweden 0 Sweden 0 Sweden 0
Taiwan 0 Taiwan 0 Taiwan 0 Taiwan 0 Taiwan 0
Turkey 0 Turkey 0 Turkey 0 Turkey 0 Turkey 0

35 20 25 43 18
Latin 
America

28 Latin 
America

9 Latin 
America

8 Latin 
America

15 Latin 
America

15

% citations 
of Latin 
American 
material

80% % citations 
of Latin 
American 
material

45% % citations 
of Latin 
American 
material

32% % citations 
of Latin 
American 
material

35% % citations 
of Latin 
American 
material

83%  
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