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“The new law of evolution in corporate America seems to be 

survival of the unfittest. Well, in my book you either do it right or 

you get eliminated. In the last seven deals that I've been involved 

with, there were 2.5 million stockholders who have made a pretax 

profit of 12 billion dollars. Thank you. I am not a destroyer of 

companies. I am a liberator of them! The point is, ladies and 

gentleman, that greed, for lack of a better word, is good. Greed is 

right, greed works. Greed clarifies, cuts through, and captures the 

essence of the evolutionary spirit. Greed, in all of its forms; greed 

for life, for money, for love, knowledge has marked the upward 

surge of mankind. And greed, you mark my words, will not only 

save Teldar Paper, but that other malfunctioning corporation called 

the USA. Thank you very much.” 

(Gordon Gekko – Wall Street, 1987) 

  



 

 

 

 

RESUMO  

O objeto deste trabalho é a compreensão do financiamento de empresas em crise, mais 

especificamente, o financiamento concedido após o pedido de recuperação judicial, como forma de 

permitir que a empresa saia da situação de crise e retorne à condição de normalidade. Para tanto, nos 

apropriando do termo cunhado pela doutrina norte-americana, para fazer referência ao aporte de 

recursos em empresas em dificuldade, utilizaremos o termo DIP financing ou financiamento DIP.  

Para uma compreensão adequada do objeto, é necessário que entendamos a origem do DIP financing 

nos Estados Unidos e como é a regulação norte-americana sobre a matéria atualmente. O segundo 

passo será avaliar a possibilidade de aplicação da mesma estrutura de aporte de recursos no Brasil. 

Ao estudarmos a origem desse mecanismo nos Estados Unidos, veremos os problemas que surgiram 

ao longo dos anos e como foram superados jurisprudencialmente e doutrinariamente para que o 

financiamento DIP se consolidasse como uma das formas de aporte de capital em empresas em crise, 

culminando no desenvolvimento de uma verdadeira indústria de crédito às empresas em dificuldade. 

Uma análise dos problemas enfrentados pelo sistema falimentar americano nos levará a hipótese de 

que, a menos que sejam afirmados mecanismos que assegurem a quem concede o financiamento após 

o pedido de recuperação judicial, uma super prioridade no recebimento após a recuperação judicial, 

será possível o desenvolvimento de um mercado de DIP financing no Brasil. 

 

PALAVRAS CHAVE: Empresas em Crise. Recuperação Judicial. Financiamento DIP. Super 

Prioridade. 

  



 

 

 

 

ABSTRACT  

The objective of this study is to understand the financing of companies in crisis—more specifically, 

the financing granted after the judicial reorganization process as a way of allowing the company to 

emerge from the crisis and return to a state of normality. Therefore, the American term will be 

appropriated: funds made available to companies in difficulty will be referred to as DIP financing. 

For a proper understanding of the objective, it is necessary for us to understand the origin of DIP 

financing in the United States and the nature of US regulations on the matter today. The second step 

will be to evaluate the possibility of applying this funding structure in Brazil. 

As we study the origin of this mechanism in the United States, we see the problems that have arisen 

over the years and how they were overcome by legislation and doctrine for consolidation through DIP 

financing as a way of contributing capital to companies in crisis, culminating in the development of a 

true credit industry aimed at companies facing difficulty. 

An analysis of the problems faced by the US bankruptcy system leads to the hypothesis that, unless 

there are affirmed mechanisms to ensure that post-petition credits have a claim for superpriority of 

receipt after the judicial reorganization proceedings, the development of a DIP financing market in 

Brazil will not be possible. 

 

KEY WORDS: Financially Dsitressed Companies. Judicial Reorganization. DIP Financing. 

Superpriority .  
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1. INTRODUCTION  

The relatively recent Law No. 11,101 of February 9, 2005, which regulated judicial or out-of-

court reorganization and bankruptcy (the “Brazilian Bankruptcy Law”) in the Brazilian legal 

system, brought important innovations and, especially with regard to judicial reorganization, 

delimited an environment conducive to negotiations between debtor companies and their 

lenders, which in many cases effectively maximized the amounts involved by maintaining 

business activity. 

Both the Brazilian and U.S. bankruptcy systems are based on similar assumptions about the 

possible paths open to companies in financial crises. Lucian Bebchuck’s comments on the 

matter are of great value in clarifying why one would opt for reorganization or for bankruptcy 

under the logic of the American system. This holds true when applied to the Brazilian 

Bankruptcy Law, especially as it explains the importance of reorganization as an alternative to 

bankruptcy: 

Reorganization is one of the two routes that a Corporation in bankruptcy 
may take. When a corporation becomes insolvent and bankruptcy 
proceedings are commenced, the corporation is either liquidated or 
reorganized. In settlement, which is governed by chapter 7 of the Bankruptcy 
Code, the assets of the corporation are sold, either piecemeal or as going 
concern. The proceeds from the sale are then divided among those who have 
rights against the corporation, with the division made according to the 
rankings of these rights. 

Reorganization, which is governed by chapter 11 of the Bankruptcy Code, is 
an alternative to settlement. Reorganization is essentially a sale of the 
company to the existing ‘participants’—all those who hold claims against or 
interests in the company. This ‘sale’ is of course a hypothetical one. The 
participants pay for the company with their existing claims and interests; in 
exchange, they receive ‘tickets’ in the reorganized company—that is, claims 
against or interests in this new entity.  

Why is the reorganization alternative necessary? The rationale 
commonly offered is that reorganization may enable the participants to 
capture a greater value than they can obtain in a settlement. In particular 
reorganization is thought to be especially valuable when (i) the company’s 
assets are worth much more as a going concern than if sold piecemeal, and 
(ii) there are few or even no outside buyers with both accurate information 
about the company and sufficient resources to acquire it. In such situations, 
settlement might well leave the participants with less than going-concern 
value of the company’s assets; consequently, the participants will have more 
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value to split if they retain the enterprise and divide it among themselves.1 
[emphasis added] 

1.1. JUDICIAL REORGANIZATION OF COMPANIES  

In brief, economically viable companies in Brazil going through a financial crisis may request 

the benefit of judicial reorganization.2 Judicial reorganization is always initiated voluntarily 

by the debtor company, and the petition thereof must comply with the requirements of Art. 51 

of the Brazilian Bankruptcy Law.3 

When accompanied by the documents listed in Art. 51 of the Brazilian Bankruptcy Law, a 

request for judicial reorganization must be processed by a competent court, which will 

appoint a receiver to oversee the debtor’s proceedings during the process and the execution of 

the reorganization plan. As a rule, the debtor, business owner, or company must continue to 

conduct its activities.  

                                                           
1BEBCHUK, Lucian A. A New Approach to Corporate Reorganizations. Harvard Law Review, Vol. 101, pp. 
775 – 804, 1988; Harvard Law and Economics Discussion Paper No. 37, p. 1-2. 
2 Under Brazilian law, filing for judicial reorganization is legitimated in Articles 1 and 48 of Brazilian 
Bankruptcy Law, as shown below:  
Art. 1: This Law regulates judicial reorganization, non-judicial reorganization, and bankruptcy of the business 
owner and company, hereinafter simply referred to as “debtors.”  
Art. 48: Judicial reorganization may be requested by a debtor who, at the time of the request, has regularly 
exercised its activities for more than two (2) years and meets the following requirements, cumulatively: 
I—not being in default, or, if it was, the responsibilities arising therefrom having been declared terminated by 
final judgment; II—not having, in less than five (5) years, obtained a grant of judicial reorganization; III—not 
having, in less than five (5) years, obtained concession for judicial reorganization based on the special plan 
mentioned in Section V of this Chapter; IV—not having been convicted or not being, as director or controlling 
shareholder, a person convicted of an offense set forth in this Law. [free translation] 
3 Art. 51: The initial petition for judicial reorganization will contain: I—the exposition of the concrete causes of 
the debtor’s equity and the reasons for the economic and financial crisis; II—the financial statements for the 
three (3) fiscal years and those prepared especially to inform the request made in strict compliance with 
applicable corporate laws, and necessarily consisting of: a) a balance sheet; b) a statement of retained earnings; 
c) a statement of earnings since the last financial year; d) a management report of cash flow and projection; III—
a full nominal list of lenders, including those obliged to make or give, indicating the address of each, the nature, 
classification, and restated credit, detailing their origin, the rules of the respective maturities, and the statement 
of the accounting records of each pending transaction; IV—a full list of employees, stating their respective 
functions, salaries, indemnities, and other portions they are entitled to in the corresponding month of 
competence, and the breakdown of the outstanding payment amounts; V—a regulatory certificate of the debtor 
from the Board of Trade, the updated articles of incorporation, and the minutes of the appointment of the current 
directors; VI—a list of the private assets of the controlling shareholders and of the debtor’s directors; VII—
updated excerpts from the bank accounts of the debtor and their possible investments of any kind, including 
investment funds or stocks, issued by the respective financial institutions; VIII—certificates from the notarial 
protest offices located in the district of residence or headquarters of the debtor and those where it has a branch; 
IX—a list, signed by the debtor, of all lawsuits to which it is a party, including those of a labor nature, with 
estimates of the respective amounts sought. [free translation] 
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Once the petition is approved, the debtor has a period of 60 days to present and submit its 

restructuring plan to the lenders. The approval of the plan by a judge results in a so-called 

automatic stay45—a suspension of actions and executions against the debtor for a period of 

180 days. The only exceptions to this rule are tax executions, executions of net amounts, and 

shares in the realm of labor until the credit is calculated and funds set aside under §§ 3–4 of 

Article 49 of the Law.6 

In the event of any objections by lenders to the plan presented, a general meeting of lenders is 

held in order to decide whether it will be approved. The assembly consists of four classes of 

lenders, in accordance with Article 41 of the Law: (i) holders of credits derived from labor 

legislation or resulting from occupational accidents; (ii) holders of credits secured by real 

estate; (iii) holders of unsecured credits with special privilege, general privilege, or 

subordinates; and (iv) holders of credits classified as micro or small business. 

                                                           
4 In Brazil, the automatic stay rule is provided for in Article 6, fourth paragraph, of the Brazilian Bankruptcy 
Law, as shown below: 
Article 6: Declaration of bankruptcy or the approval of judicial reorganization suspends the course of 
prescription and all actions and executions against the debtor, including those of joint owner private lenders.  
Paragraph 4: In judicial reorganization, the suspension, as described in the caput of this article, in no event 
exceeds the non-extendable period of one hundred and eighty (180) days from the approval of the reorganization 
processing, re-establishing (after expiry of the period) the right of lenders to start or continue their actions and 
executions, regardless of judicial pronouncement. [free translation] 
In the United States, on the other hand, § 362 of the Bankruptcy Code of 1978 lists the actions and procedures 
suspended by petition for reorganization, as summarized by John D. Ayer, Michael Bernstein and Jonathan 
Friedland: “Section 362(a) lists the actions that are stayed by the bankruptcy filing; § 362(b) sets forth 
exceptions to the automatic stay; § 362(c) describes the duration of the automatic stay; § 362(d) sets forth the 
grounds for seeking relief from the automatic stay; § 362(e) provides the time framework under which the courts 
must operate in response to a motion for relief from the automatic stay; § 362(f) provides a limited mechanism 
for emergency relief from the stay where it is necessary to prevent irreparable harm; § 362(g) allocates the 
burden of proof in a motion for relief from stay; and § 362(h) provides for damages in the event that a party 
willfully violates the automatic stay. Although much of what you need to know about the automatic stay can be 
learned by simply reading the statute, we will highlight some of the more important provisions of § 362, 
providing a discussion of the issues that are most often litigated and a bit of strategic advice”. AYER, John D., 
BERNSTEIN, Michael and FRIEDLAND, Jonathan. An Overview of the Automatic Stay. In: American 
Bankruptcy Institute Journal . Vol. XXII, No. 10, Dec/Jan, 2004. p. 1. 
6 Article 49: (...) Paragraph 3: In the case of a creditor who is the fiduciary owner of movable or immovable 
property, of a commercial lessor, of an owner or prospective property seller whose respective contracts contain 
an irrevocability or irreversibility clause (including those in real estate development), or of an owner who is a 
party to a contract of sale with retention of title, their credit will not be subject to the effects of judicial 
reorganization, and property rights over the thing and contractual conditions shall prevail, subject to the relevant 
laws, not including, however, the suspension period referred to in § 4 of Art. 6 of this Law, or the sale or 
withdrawal from the debtor’s establishment of capital goods essential to their business activity. 
Paragraph 4: They will not be subject to the effects of judicial reorganization as referred to in item II of Art. 86 
of this Law (...) 
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Regarding the class of labor lenders, the decision is made by a majority vote of those lenders 

present. As for the other classes, the votes are counted according to the majority present and 

the values of credits represented by each creditor. 

1.2. THE BASIC PRINCIPLES OF THE BRAZILIAN BANKRUPTCY LAW AND THE GOING 

CONCERN VALUE  

The understanding that a company possesses and exercises a social function is present in both 

Brazil’s Federal Constitution7 and Corporate Law.8 The interests of members and shareholders 

should therefore be adapted to commercial, environmental, and labor laws, in addition to 

respecting the interests of the community in which the company operates.9 

The Brazilian Bankruptcy Law consolidates and expands the above understanding by electing 

the principles of social function and maintenance of the debtor’s activities as pillars of the 

judicial reorganization process,10 as provided for in Art. 47 of this standard: 

Judicial reorganization aims to facilitate overcoming the economic and 
financial crisis of the debtor in order to maintain the production source, 
employment of workers, and the interests of the lenders, thus promoting the 
preservation of the company, its social function, and the stimulation of 
economic activity. [emphasis added] 

The basic principles of the Brazilian Bankruptcy Law, such as preserving the social function 

of the company, in addition to the context of legal security regarding the negotiations between 

debtor and lenders—and to a growing jurisprudence on the matter—allow the for the 

fulfillment of the law’s objective, which is to maintain enterprises that are worth more if they 

continue to operate than they would be if their assets were settled. 

                                                           
7 Art. 170 of the Brazilian Federal Constitution: The economic order, founded on the value of human labor and 
on free enterprise, is intended to ensure everyone a life of dignity, according to the dictates of social justice, 
observing the following principles: I—national sovereignty; II—private property; and III—the social function of 
property (...) [free translation] 
8 Art. 116, single paragraph, of the Brazilian Corporations Law: The controlling shareholder must use his or her 
power in order to make the company achieve its objectives and fulfill its social function, and has duties and 
responsibilities to other shareholders of the company, those who work, and towards the community in which it 
operates, whose rights and interests must be respected and loyally fulfilled. [free translation] 
9 In contrast to the position expressed above, Calixto Salomão Filho points out the pressures on Brazilian 
Corporations Law created by the contradictions between contractual theories, wherein corporate interest is 
intertwined with the interests of their own members, and institutionalist theories, wherein there is some 
harmonization between the interests of most stakeholders (other than shareholders) in the formation of social 
interest, especially that created by differing laws. FILHO, Calixto S. O novo direito societário. 2. ed. São 
Paulo: Malheiros, 2002. p. 34-36. 
10 DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 337 f. Dissertação (Mestrado) – 
Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 50. 
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In other words, the atmosphere of negotiations between lenders and companies created by the 

Law is truly conducive to solutions that maintain the so-called going concern value of the 

company, i.e., the value generated by continuing the business, where feasible, as opposed to 

pure settlement of assets. Cássio Cavalli and Luiz Roberto Ayoub explain that: 

In situations where the settlement value of the company exceeds its value as 
a going concern, it is lawful to tender the task of maximizing the value of 
assets of the company in default, performing a quick settlement—to prevent 
the depreciation of assets—obtaining the maximum possible value and at the 
same time establishing a payment order of pre-bankruptcy lenders. In cases 
where the company has a going concern value higher than its settlement 
value, it is said that the company is viable. Viable companies are those worth 
recovering; however, those companies based on business models incapable 
of generating value are worth settling.11 

Despite the undeniable success of the device that regulates the judicial reorganization of 

companies, there are gaps that the law did not cover sufficiently. As with any legal provision, 

in addition to the points ignored by the legislature, the social dynamics themselves create new 

relationships and increase the complexity of existing relationships, such that the improvement 

of legislation is done whenever necessary, at the risk of the standard quickly becoming 

obsolete. 

1.3. BUSINESS ACTIVITY AND THE NEED FOR CREDIT  

Credit has several meanings, but at the most fundamental level it is the transfer of funds from 

lenders to borrowers in order to finance costs or investments.12 Business dynamics and credit 

are inseparable because, by having the power to anticipate the future through their 

intertemporal character and finance business activity, they allow economically viable 

activities to develop healthily.  

The need for credit for business development becomes especially pertinent in judicial 

reorganization situations, with an important twist: the condition of crisis is an indication that 

the debtor company will not be able to fulfill its obligations and, at the same time, urgently 

                                                           
11 AYOUB, Luiz R. e CAVALLI, Cássio M. A Construção Jurisprudencial da Recuperação Judicial de 
Empresas. Rio de Janeiro: Forense, 2013, p. 221. 
12 DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 337 f. Dissertação (Mestrado) – 
Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 63. 
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requires resources—hence the importance of special treatment given to those who grant such 

credit, called a superpriority of payment, as we shall see.13 

Both the Brazilian and the US legal systems allow the debtor to continue conducting its 

activities after filing for judicial reorganization and allow its managers to make decisions that 

suit them, such as seeking credit to sustain the debtor’s activities. On the one hand, the 

financial crisis of a company in trouble can be mitigated by the automatic stay14 rule, which 

temporarily prevents the execution of collateral by lenders after filing for judicial 

reorganization, but on the other hand, restrictions on the use of pledged assets and cash 

deficiency remove the little liquidity left to the debtor, further aggravating its difficulty to 

access credit.15 

In “Principles and Guidelines for Effective Insolvency and Creditor Rights Systems”, the 

World Bank outlines a series of principles designed to modernize international bankruptcy 

systems and encourage cooperation between them,16 highlighting the possibility of financing 

                                                           
13 DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 337 f. Dissertação (Mestrado) – 
Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 64. 
14 In addition to easing the financial crisis of the debtor, John D. Ayer, Michael Bernstein, and Jonathan 
Friedland explain that the automatic stay rule “preserves going-concern value by preventing lenders from 
picking apart the debtor one asset at a time—the “death by a thousand cuts” that can convert an operating 
business into little more than a pile of spare parts. At the same time, the automatic stay also helps to assure the 
second Chapter 11 objective, equality of distribution, by preventing one creditor from seizing assets before 
others have an opportunity to do so. By putting all lenders on a level playing field, the stay replaces the chaotic 
“race to the courthouse” that would otherwise ensue in the absence of bankruptcy with an organized distribution 
scheme. Thus the automatic stay protects not only debtors, by providing some “breathing room” from their 
lenders, but it also protects the lenders from one another, and from the loss of going-concern value”. AYER, 
John D., BERNSTEIN, Michael and FRIEDLAND, Jonathan. An Overview of the Automatic Stay. In: 
American Bankruptcy Institute Journal . Vol. XXII, No. 10, Dec/Jan, 2004. p. 1. 
15 George G. Triantis weighs in on this issue: “A firm continues to carry on business during its Chapter 11 
reorganization proceeding. Bankruptcy law permits the management of the firm to continue to make the business 
decisions of the firm as the debtor in possession and, in this respect, management enjoys the rights and powers of 
a trustee under the Bankruptcy Code. During the bankruptcy process, the debtor in possession must finance its 
continuing operations and investments. The financial distress that the firm experienced before filing is alleviated 
somewhat in bankruptcy by the suspension of the accrual of interest on all claims that are not over-secured, as 
well as the automatic stay that freezes the enforcement rights of lenders against the firm’s assets and effectively 
extends the maturity of outstanding debt. Bankruptcy law thereby relieves the firm of its obligations to pay 
interest and principal that would otherwise have become due to its lenders. On the other hand, the restrictions on 
the use of cash collateral may constrain the bankrupt firm’s use of its liquid assets. The debtor must obtain either 
the consent of the secured party or the authorization of the court after showing that the secured party with 
interest in the cash collateral is adequately protected”. TRIANTIS, George G. A Theory of the Regulation of 
Debtor in Possession Financing. Vanderbilt Law Review, Vol. 46, pp. 901 – 935, 1993. p. 904. 
15 The World Bank, Principles and Guidelines for Effective Insolvency and Creditor Rights Systems, April 
2001, p. 2. Available at <http://www.worldbank.org/ifa/ipg_eng.pdf>. Accessed on December 21, 2014. 
16

 The World Bank, Principles and Guidelines for Effective Insolvency and Creditor Rights Systems, April 
2001, p. 48. Available at <http://www.worldbank.org/ifa/ipg_eng.pdf>. Accessed on December 21, 2014. 
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businesses in reorganization as a crucial element of preserving economically viable 

companies,17 as explained below: 

Principle 18: Stabilizing and sustaining business operations. The law 
should provide for a commercially sound form of priority funding for the 
ongoing and urgent business needs of a debtor during the rescue process, 
subject to appropriate safeguards. One of the main problems associated with 
the rescue process is that often the debtor is in urgent need of liquid funds to 
pay for crucial supplies of goods and services to maintain its business 
activities. Where a genuine prospect of rescue exists, ongoing funding will 
often be crucial. Insolvency laws have failed to address this need, even in 
some developed countries. An insolvency law can and should address this 
situation by providing power to use existing cash that may be pledged or 
constitute security or to obtain new financing with assurances and safeguards 
for the eventual repayment of this funding. The law can do this in a number 
of ways, such as by recognizing the need for and authorizing such funding, 
and by creating a priority for its repayment to the supplier. Where cash, or 
the proceeds of collateral, is to be used, a replacement lien or additional 
collateral might be provided to assure repayment. Often, such protections 
will be inadequate of them and would be coupled with restrictions on the use 
of the funds.  

Similarly, the UNCITRAL “Legislative Guide on Insolvency Law”, in order to encourage the 

adoption of effective rules by national bankruptcy and reorganization systems,18 highlights the 

importance of credit availability to businesses in crisis to maintain their activities:18 

The continued operation of the debtor’s business after the commencement of 
insolvency proceedings is critical to reorganization and, to a lesser extent, 
settlement where the business is to be sold as a going concern. To maintain 
its business activities, the debtor must have access to funds to enable it to 
continue to pay for crucial supplies of goods and services, including labor 
costs, insurance, rent, maintenance of contracts and other operating 
expenses, as well as costs associated with maintaining the value of assets. In 
some insolvency cases, the debtor may already have sufficient liquid assets 
to fund the ongoing business expenses in the form of cash or other assets that 
can be converted to cash (such as anticipated proceeds of receivables). 
Alternatively, those expenses can be funded out of the debtor’s existing cash 
flow through operation of the stay and cessation of payments on pre-
commencement liabilities. Where the debtor has no available funds to meet 
its immediate cash flow needs, it will have to seek financing from third 
parties. This financing may take the form of trade credit extended to the 
debtor by vendors of goods and services or loans or other forms of finance 
extended by lenders. 

                                                           
17 UNCITRAL, Legislative Guide on Insolvency Law (New York: United Nations, 2005), p. iii. Available at 
<http://www.uncitral.org/pdf/english/texts/insolven/05-80722_Ebook.pdf>. Accessed on January 10, 2015. 
18 UNCITRAL, Legislative Guide on Insolvency Law (New York: United Nations, 2005), p. 113. Available at 
<http://www.uncitral.org/pdf/english/texts/insolven/05-80722_Ebook.pdf>. Accessed on January 10, 2015. 



14 
 

 

Access to credit, whether through funding for new resources or by converting debt into equity 

shares, in addition to meeting short-term cash needs, gives some credibility to the debtor. This 

can facilitate access to credit from other lenders and even attract potential buyers with 

available resources to the business that are willing to bear the company’s debts. 

1.4. RELEVANCE OF THE MATTER  

The importance of financing companies in crisis is attested by the intensity with which 

scholars in other legal systems have already addressed the issue. In the United States, the 

jurisdiction that bankruptcy laws evolved to become a benchmark around the world due to the 

number of problems faced and overcame legally or economically, the financing of companies 

in financial trouble is known as “Debtor-in-Possession” (DIP) financing. 

The importance of the issue was further emphasized in 2014 by the judicial reorganization 

process of Óleo e Gás Participações S.A. (OGPar, formerly OGX) and OGX Petróleo e Gas 

S.A., the largest reorganization in Brazil’s history, both as far as the liability of the companies 

involved as well as the repercussions of the case in the media. Incidentally, in this case, 

OGPar used DIP financing to acquire resources enabling the continuation of the business.19 

1.5. OBJECTIVE OF THE STUDY  

The objective of this study, therefore, will be to understand the financing of companies in 

crisis—more specifically, the financing granted after the judicial reorganization process as a 

way of allowing the company to emerge from the crisis and return to a state of normality. 

Therefore, the American term will be appropriated: funds made available to companies in 

difficulty will be referred to as DIP financing. 

For a proper understanding of the objective, it is necessary for us to understand the origin of 

DIP financing in the United States and the nature of US regulations on the matter today. The 

second step will be to evaluate the possibility of applying this funding structure in Brazil. 

As we study the origin of this mechanism in the United States, we see the problems that have 

arisen over the years and how they were overcome by legislation and doctrine for 

                                                           
19 For disclosed Material Facts related to OGX DIP financing, see <www.cvm.gov.br>. Accessed on April 15, 
2014. 
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consolidation through DIP financing as a way of contributing capital to companies in crisis, 

culminating in the development of a true credit industry aimed at companies facing difficulty. 

An analysis of the problems faced by the US bankruptcy system leads to the hypothesis that, 

unless there are affirmed mechanisms to ensure that post-petition credits have a claim for 

superpriority of receipt after the judicial reorganization proceedings, the development of a 

DIP financing market in Brazil will not be possible. 

Key issues surrounding DIP financing will be discussed, such as incentives to resolve 

inefficient situations of overinvestment, so-called cross-collateralization and roll-ups, and 

solutions adopted by the American system. These issues are rooted in the same problem, 

namely, the potential confusion between pre-petition and post-petition financing. In practice, 

in many cases a financing guarantee is used after a petition for reorganization to cover 

existing financing, causing true inequality between lenders in the same legal situation. 

Mechanisms that allow the conversion of unsecured loans prior to an application for 

reorganization into secured loans were extensively analyzed by the US courts: understanding 

this will benefit the Brazilian legal system when it comes to dealing with the same issue. 

As the first specific problem, we will define DIP financing in the American jurisdiction, as 

well as its context, history, and current regulation. The second specific issue is the possibility 

of adopting DIP financing in Brazil using the structure developed in the United States. For 

such purpose, to understand Brazilian Bankruptcy Law, even with the gaps left by Brazilian 

legislators in regulating the matter, is fundamental. 

Thus, the following question can be established for this study: do the conditions offered by 

the Brazilian bankruptcy system allow for the development of DIP financing (in the same 

standards originated and developed in the United States) as a solution to the credit problem of 

companies in judicial reorganization? 

To achieve the previously defined objectives, the following issues will be analyzed: the 

historical origin and development of crisis financing for businesses in the United States; and 

the evolution of judicial precedents and American doctrine, together with the solutions 

adopted in those regulations to overcome issues such as the need for superpriority in receiving 

by the lender, situations of underinvestment or overinvestment, cross-collateralization, and 
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roll-ups. Subsequently to the proper comprehension of how the Brazilian Bankruptcy Law 

regulates the matter, we will be able to draw conclusions regarding the possibility of DIP 

financing being implemented in Brazil. 

  



17 
 

 

2. DIP FINANCING IN THE UNITED STATES 

2.1. HISTORY  

The roots of DIP financing in US law can be confused with the very emergence and 

development of judicial reorganization in the second half of the nineteenth century, when the 

great railroads began to face financial difficulties, especially because of their fixed costs and 

intense competition in some regions of the country.20 When an enterprise of the size and 

social relevance of a railroad runs into financial problems, common sense is to attempt to 

preserve it rather than just settle its assets.21 In the North American context of the late 

nineteenth century, few people disagreed that the maintenance and expansion of railways was 

essential to the development of society itself.22 

As an alternative to the simple settlement of large railroads in financial trouble, lawyers and 

bankers created the seed of what would become Chapter 11 of the Bankruptcy Code, a 

standard that, as we shall see, governs judicial reorganization in the US system and DIP 

financing itself.23 This creation, called equity receivership, consisted of negotiation between 

the debtor (in this case, the railway) in crisis and its lenders, in order to remodel the railroad’s 

capital structure and reduce its obligations so that its activity could become financially viable 

after restructuring.24 

These negotiations took place between representatives of different classes of lenders and the 

railroad managers, and consisted primarily of adjustments in the terms and conditions of the 

railroad’s obligations, such as the conversion of permanent obligations into variables and the 

reduction of previously agreed-upon interest rates or postponement of their maturity. When a 

consensus was reached, rather than settling the railway’s assets, the lenders themselves 

                                                           
20 TUFANO, Peter. Business Failure, Judicial Intervention, and Financial Innovation: Restructuring U.S. 
Railroads in the Nineteenth Century. The Business History Review, Vol. 71 Np. 1, pp. 1 – 40, 1997. p. 5. 
21 “In theory, the distressed railroads could have liquidated, but there was usually a consensus that most railroads 
were worth more as ongoing entities than their settlement value”. TUFANO, Peter. Business Failure, Judicial 
Intervention, and Financial Innovation: Restructuring U.S. Railroads in the Nineteenth Century. The 
Business History Review, Vol. 71 Np. 1, pp. 1 – 40, 1997. p. 6. 
22 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 179. 
23 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 180. 
24 SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. Cardozo Law Review, 
Vol. 25:5, 2004, p. 1909. 
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acquired these assets through credits they owned. Soon after acquisition, the assets were paid 

into a company formed to preserve the railway’s activity, thereby maximizing the amounts to 

be received by each creditor in the form agreed upon in the restructuring plan.25 

The mechanism of equity receivership, therefore, served as an alternative to the traditional 

liquidation of assets, especially when lenders did not have guarantees for all of their credits. 

However, if there was collateral for all, or almost all, of the claims, lenders were still most 

likely to pursue settlement. 

The difficulty of access to the credit needed to maintain the railway’s activities before and 

during the negotiations between debtor and lenders was intensified by the invariable existence 

of a cash deficiency among railways in crisis. Suppliers were afraid to offer credit, to the 

extent that, in the case of bankruptcy, the supplier’s credit would serve to honor credits with 

collateral. Here we encounter the first problem of underinvestment, which we shall look at 

more in depth later on; although the project was financially viable, the fact that the credit 

eventually served to honor debts of other secured lenders in railroad assets made the suppliers 

averse to the loan.26 

As a first attempt to solve the credit problem of the railways regarding the negotiation of 

equity receivership, the US courts developed a doctrine known as the “six-month rule.” This 

                                                           
25 SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. Cardozo Law Review, 
Vol. 25:5, 2004, p. 1909. 
26 Peter Tufano expounded on the question: “In theory, when a distressed firm has a significant overhang of prior 
senior debt claims, new lenders will be specially unwilling to take subordinated claims in a risky firm. This 
reluctance stems from the strong legal rights of existing senior lenders. A capital contribution to a distressed firm 
will serve to strengthen the economic claim of the most senior debt in the firm. The cash, in effect, is a reserve 
which makes these lenders’ claims less risky. For example, suppose that new cash was received, only to be paid 
out to the most senior claimants. There would be no value creation inside the firm, merely a redistribution of 
values to these senior lenders. Because the most senior claimants have preferred against the assets of the firm, 
they would be better off with the cash infusion, even were it not paid out. As a result, whenever the incremental 
value of new capital is absorbed by senior claimants, no investor will be willing to make the capital contribution 
as a junior claimant. Senior lenders have little incentive to voluntarily weaken their claims in favor of 
subordinate lenders. Especially in cases involving multiple senior lenders, no single senior claimant is likely to 
step forward to accept a more junior position. Nor are individual senior lenders likely to accept a reduction in 
rights unless they are well compensated for any concessions made. Finally, the negotiations surrounding such 
private recontracting efforts might well be very slow, and are made even more difficult by the fact that the courts 
might subsequently invalidate the transaction”. TUFANO, Peter. Business Failure, Judicial Intervention, and 
Financial Innovation: Restructuring U.S. Railroads in the Nineteenth Century. The Business History 
Review, Vol. 71 Np. 1, pp. 1 – 40, 1997. p. 7 – 8. 
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rule elevated the status of suppliers acting through credit in the first six months after the start 

of negotiations to allow full receipt of what was owed.27 

The six-month rule did not completely solve the problem. Because the cash deficiency 

remained, lawyers, bankers, and courts developed a mechanism to allow the capitalization of 

railways through the issuance of a “receiver’s certificate,” a precursor of DIP financing, as 

explained by Peter Tufano: 

To break this logjam and free up short-term credit, the courts intervened 
directly in many late nineteenth-century railroad reorganizations by 
substantially redefining the claims of senior debt holders. The courts 
permitted receivers to issue short-term notes called receiver’s certificates, by 
which the railroad borrowed from investors against the credit of the ‘whole 
estate’ of the railroad.28 

A receiver’s certificate increased a railway’s short-term cash by serving as a sort of 

promissory note, stating that the receiver owned the railroad assets as collateral and boasted 

receiving priority over other railway bonds, even those holding guarantees. Superpriority is 

based on the premise that they would be an obligation of the receiverships and not of the 

debtor railway.29 Tufano explained the logic behind the short-term capital access mechanism, 

but stressed the problem it entailed for companies in crisis that would seek financing in the 

future: 

Receiver's’ certificates were an effective means whereby the courts enabled 
distressed firms to raise cash immediately from outside investors. With the 
guarantee that their claims would be senior above virtually all other, 
investors in receiver's’ certificates were no longer troubled with the problem 
of debt overhang. On the other hand, the fact that senior claims could be 
weakened in times of distress was itself a serious problem for railroad 
seeking to attract long term capital.30 

Receiver’s certificates with receiving priority required judicial authorization, and so in 

principle were used only for the most immediate cash needs. The fundamentals on which 

judicial authorizations were initially based were the needs to preserve the railways in the 

                                                           
27 SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. Cardozo Law Review, 
Vol. 25:5, 2004, p. 1911. 
28 TUFANO, Peter. Business Failure, Judicial Intervention, and Financial Innovation: Restructuring U.S. 
Railroads in the Nineteenth Century. The Business History Review, Vol. 71 Np. 1, pp. 1 – 40, 1997. p. 9. 
29 SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. Cardozo Law Review, 
Vol. 25:5, 2004, p. 1911. 
30 TUFANO, Peter. Business Failure, Judicial Intervention, and Financial Innovation: Restructuring U.S. 
Railroads in the Nineteenth Century. The Business History Review, Vol. 71 Np. 1, pp. 1 – 40, 1997. p. 8. 
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public interest and the tangibility of the guarantees offered before the equity receivership 

procedure.31 Gradually, the courts began to authorize the issuance of certificates to finance 

railway operating costs, which did not necessarily preserve the tangibility of previously 

offered guarantees.32 

Continuing the process of expanding the concept of the receiver’s certificate, companies other 

than railroads began to use the mechanism during the process of equity receivership. It is 

quite true that, in the absence of a clear public interest in preserving business activities, the 

courts did not easily accept the idea. They tended to authorize the issuance of licenses with 

priority to receive only when they had the purpose of preserving the assets of the debtor 

company. Judicial decisions have come to distinguish the purpose of preserving the debtor’s 

assets used to finance normal operating costs. The latter, as a basis for issuing licenses, was 

not approved by the courts.33 

In the early 1930s, US legislators gave clear indications that the distinctions created by the 

courts between preservation and operation should be overcome.34,35 The 1978 edition of the 

                                                           
31 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 180. 
32 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 181. 
33 David Skeel describes in more detail the transition from receiver’s certificates as a creation of the common law 
to the subject of legislation in the early 1930s: “Until the 1930s, corporate reorganization—and thus the use of 
receiver’s certificates—remained a creature of the common law.” SKEEL, David A. The Past, Present and 
Future of Debtor-in Possession Financing. Cardozo Law Review, Vol. 25:5, 2004, p. 1913. 
34 Congress first added large-scale corporate reorganization to the bankruptcy laws in the early 1930s, codifying 
railroad receivership in 1933 and non-railroad reorganization the following year. The new statutes explicitly 
authorized the issuance of receiver’s certificates for short-term financing. The provision that made its way in 
Chapter X of the Chandler Act of 1938, which completely rewrote the 1933 and 1934 provisions, stated, for 
instance, that “the court may upon cause shown authorize the receiver or trustee (...) to issue certificates of 
indebtedness for cash, property, or other consideration approved by the court, upon such terms and conditions 
and with such security and priority in payment over existing obligations as in the particular case may be 
equitable. 
The most noteworthy aspect of this rather vague provision is that it does not include any reference to the 
distinction between “preservation” and “operation.” The absence of this qualification even for non-railroad cases 
seems, as a later commentator noted, to have “rendered that distinction obsolete.” After the 1930s, it was clear 
that receivership certificates could be used to finance the ordinary operations of any corporate debtor, regardless 
of whether the debtor’s business was quasi-public in nature”. SKEEL, David A. The Story of Saybrook: 
Defining the Limits of Debtor-In Possession Financing. In: Bankruptcy Law Stories. Foundation Press, New 
York, 2007. p. 181 – 182. 
35 To explain the role of activism and interference of lenders in DIP financing of debts, Skeel points out another 
important historical aspect—the legislative changes in relation to the responsible party for the administration of 
the debtor company during the judicial reorganization process: “(...) The New Deal reformers were deeply 
suspicious of the Wall Street reorganizers’ handling of the receivership process, which seemed designed to 
maximize the professionals’ fees rather than to protect investors. “Managements and bankers,” they concluded in 
an extensive SEC study overseen by William Douglas, a Yale law professor who later became chair of the SEC 
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Bankruptcy Code, still in force, remedied some doubts on the issue. Both the distinction 

between enterprises of public interest and not of public interest, and the purpose for which the 

financing agreements were intended during judicial reorganization, lost their relevance to 

legislators, simultaneously consolidating the expansion of the concept of receiver’s 

certificates. 

2.2. SECTION 364 OF THE BANKRUPTCY CODE OF 1978 

Section 364 of the Bankruptcy Code 1978 regulates DIP financing and other financing outside 

of court bankruptcy proceedings. Section 364 allows unsecured loans for the ordinary course 

of the debtor’s business to be granted during judicial reorganization, without the need for 

prior judicial approval, and grants the same priority treatment in receiving to administrative 

expenditures.36 

Credits outside the ordinary course of business are granted the same priority as administrative 

expenses when authorized by the court, upon proper notice and a hearing with the parties. 
                                                                                                                                                                                     

and then a Supreme Court Justice, “seek perpetuation of [their] control for the business patronage it commands, 
which they take for themselves or allot to others, as they will.”  
The reformers’ solution to the traditional receivership process was Chapter X, a new set of large-scale corporate 
reorganization provisions that Douglas and the New Deal SEC inserted into an extensive overhaul of the 
bankruptcy laws enacted in 1938. Chapter X required that the managers of a corporate debtor be replaced by a 
trustee after the firm filed for bankruptcy. It was the court-appointed trustee, rather than the existing managers, 
who would run the business and develop the terms of a reorganization plan, and the plans were subject to close 
scrutiny by the SEC. Chapter X also introduced tough new disinterestedness requirements prior to bankruptcy 
from participating in the bankruptcy case. 
Chapter X’s mandatory trustee and disinterestedness provisions thrust a dagger into the heart of large-scale 
corporate reorganization practice as the reorganizers had known it. In a traditional receivership, the existing 
managers remained in place, and Wall Street professionals who had underwritten the debtor’s securities before 
the receivership also oversaw the restructuring negotiations. After 1938, none of these parties were permitted to 
be involved in a Chapter X case. The new provisions had precisely the effect the New Deal reformers intended: 
they destroyed the traditional Wall Street reorganization process. Within a few years the Wall Street banks and 
bar were gone. 
Of particular importance for our purposes, this disappearance dramatically altered the governance of large-scale 
reorganization cases. In Chapter X cases, the trustee and SEC oversight took the place that had previously been 
occupied by the Wall Street banks and bar. However, by the 1960s, many large corporate debtors had begun 
filing their cases in Chapter XI, the chapter that was intended for small firms. In Chapter XI, neither the trustee 
nor the SEC were involved. When the current Chapter 11 was enacted in 1978, the drafters adopted a 
presumption that managers rather than a trustee would run the company in bankruptcy and largely eliminated the 
role of the SEC, thus taking their cue from Chapter XI—the oversight-free zone—rather than Chapter X”. 
SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. Cardozo Law Review, 
Vol. 25:5, 2004, p. 1913 – 1914. 
36 Section 364(a): “If the trustee is authorized to operate the business of the debtor under §§ 721, 1108, 1203, 
1204, or 1304 of this title, unless the court orders otherwise, the trustee may obtain unsecured credit and incur 
unsecured debt in the ordinary course of business allowable under §§ 503 (b)(1) of this title as an administrative 
expense.” 
See also: TRIANTIS, George G. A Theory of the Regulation of Debtor in Possession Financing. Vanderbilt 
Law Review, Vol. 46, pp. 901 – 935, 1993. p. 904. 
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Alternatively, when the equivalent priority to the administrative expense is not sufficient to 

ensure that the financing requested by the debtor is obtained, the court may grant superpriority 

DIP financing status over administrative expenses.37 

The courts still have the prerogative to authorize assets free of any liens that are given as 

collateral or even to assets already used as collateral to be offered as collateral again.38 

However, of all the powers of the courts, the most important is that of authorizing an asset 

already used as collateral to be given again as collateral with priority granted to the previous 

guarantee.39 Finally, US law also makes it extremely difficult for lenders to appeal these court 

authorizations.40  

2.3. THE MAIN FORMS OF DIP FINANCING  

Negotiations between the debtor and the main lenders often precede judicial reorganization 

filing, so that, as a rule, DIP financing is triggered by and depends solely on approval.41 David 

                                                           
37 Section 364(b): “The court, after notice and a hearing, may authorize the trustee to obtain unsecured credit or 
to incur unsecured debt other than under subsection (a) of this section, allowable under § 503 (b)(1) of this title 
as an administrative expense.” 
38 Section 364(c): If the trustee is unable to obtain unsecured credit allowable under § 503 (b)(1) of this title as 
an administrative expense, the court, after notice and a hearing, may authorize the obtaining of credit or the 
incurring of debt (1) with priority over any or all administrative expenses of the kind specified in § 503 (b) or 
507 (b) of this title; (2) secured by a lien on property of the estate that is not otherwise subject to a lien; or (3) 
secured by a junior lien on property of the estate that is subject to a lien. 
39 Section 364(d): (1) The court, after notice and a hearing, may authorize the obtaining of credit or the incurring 
of debt secured by a senior or equal lien on property of the estate that is subject to a lien only if (A) the trustee is 
unable to obtain such credit otherwise; and (B) there is adequate protection of the interest of the holder of the 
lien on the property of the estate on which such senior or equal lien is proposed to be granted. (2) In any hearing 
under this subsection, the trustee bears the burden of proof on the issue of adequate protection. 
Also, see: SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession 
Financing. In: Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 181. 
40 Section 364(e): The reversal or modification on appeal of an authorization under this section to obtain credit or 
incur debt, or of a grant under this section of a priority or a lien, does not affect the validity of any debt so 
incurred, or any priority or lien so granted, to an entity that extended such credit in good faith, whether or not 
such entity knew of the pending appeal, unless the said authorization and incurring of debt, or the said granting 
of such priority or lien, were stayed pending appeal. 
41 Skeel describes how these prior negotiations occur between lenders and debtors and shows how, prior to the 
petition for reorganization, DIP financing has the potential to be true governance levers for Chapter 11 cases: 
“When a company’s fortunes start spiraling downward, the decline often triggers a default under an existing loan 
agreement with the company’s bank lenders; or if there is no existing bank loan, forces the company’s managers 
to obtain one in order to meet its cash flow needs. The bank (or more often, syndicate of banks) usually insists 
that the company make significant changes. This increasingly means bringing in a chief restructuring officer 
(“CRO”) to work with the board of directors to develop a plan for getting the company back on its feet. The 
banks may influence the choice of CRO in a variety of ways, such as providing a short list of acceptable 
candidates or, at the least, giving a thumbs up or thumbs down to the person proposed by the debtor’s managers. 
If the debtor’s financing isn’t already structured as a revolving loan, this is the form it will take after the parties 
have negotiated the terms of continued financing. In a revolving loan, the amounts borrowed by the debtor come 
due on a regular, relatively short-term basis, such as every eighteen months or two years. If the banks are 
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Skeel warns that "Entering Chapter 11 without financing in place is recipe for trouble. 

Debtors that go this route often face an immediate cash crunch and their managers will waste 

valuable time at the outset of the case as they try to secure financing”42.  

DIP financing consists of a loan default that can take two general forms, depending on the 

creditor’s actions during and after negotiation of the reorganization plan. One of these ways is 

called “loan-oriented” DIP financing and occurs when the creditor makes its loan with the 

stipulation of several conditions to be met by the debtor, designed to prevent debt-rollover if 

the DIP financing is structured as a revolving loan. This series of strict conditions to be met 

by the borrower gives the creditor great influence in making borrowing decisions throughout 

the reorganization process.43 

In addition, the manner in which the incentives are allocated in loan-oriented DIP financing, 

added to the credit priority status, make the DIP lender likely to influence the debtor44 in order 

to dispose of assets or even to use DIP financing to improve the conditions of their unsecured 

credits prior to the request for reorganization,45 as we shall see in greater depth when we look 

at how cross-collateralization and roll-up problems were dealt with by US courts. 

                                                                                                                                                                                     

satisfied that the debtor is in compliance with the terms of the loan at that point, they will roll the loan over for 
another term and continue to make disbursements. During the interim, moreover, the debtor is generally required 
to meet strict cash flow targets. 
If the debtor’s financial condition is sufficiently dire, the parties’ immediate plans may include bankruptcy. In 
this case, the debtors’ managers will seek court approval for the restructuring loan under § 364 as soon as the 
debtor files for bankruptcy. Even if the parties do not plan for bankruptcy at the outset, bankruptcy will soon be 
on the horizon if there are any glitches in the restructuring”. SKEEL, David A. The Past, Present and Future of 
Debtor-in Possession Financing. Cardozo Law Review, Vol. 25:5, 2004, p. 1917. 
42 SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. Cardozo Law Review, 
Vol. 25:5, 2004, p. 1918. 
43 SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. Cardozo Law Review, 
Vol. 25:5, 2004, p. 1907. 
44 In the “loan-oriented” mode of DIP financing, one of the creditor’s goals is usually to maintain its relationship 
with the creditor after the judicial reorganization process. In this sense, after analyzing “324 Chapter 11 cases 
filed between 1996 to 2007,” Kai Li and Wei Wang concluded that “LTL [loan-to-loan or loan-oriented lending] 
lenders pick firms in better financial conditions, as indicated by a strong operating performance. A one standard 
deviation increase in operating performance is associated with an 11% increase in the likelihood of LTL (based 
on coefficient estimates in column (2)). These firms have an ex ante likelihood of surviving Chapter 11 and are 
less likely to be liquidated. If maintaining lending relationships with distressed borrowers is a major concern for 
LTL lenders, the value of these relationships should be higher for lenders with borrowers that are more likely to 
survive their financial difficulties”. LI, Kai and WANG, Wei. Creditor Control through Loan-to-Loan and 
Loan-to-Own. 2014. p. 1 – 19. 
45 We shall see how US jurisprudence faced the problems arising from this propensity of DIP financing lenders 
to try to improve the conditions of their previous credits upon request for reorganization. Briefly, we will 
reproduce one of the solutions presented by Skeel: “Courts should refuse to permit provisions that protect a pre-
petition loan, for instance; better yet, the pre-petition and post-petition loans should be separated, and the pre-
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DIP financing may also be granted in the form of “loan-to-own” DIP financing when the 

future transfer of control of the debtor company is intended. Regarding loan-oriented DIP 

financing, the priority granted by credit entails incentives for the DIP financing creditor to 

press the debtor to dispose of its assets and ensure the payment of the priority credit; it is 

argued that loan-to-own DIP financing is used to decrease the value of the general pool of 

reorganization lenders46 and prevent other potential buyers from risking making an offer by 

the debtor.47 In such cases, there may be a misalignment of interests between the DIP lender 

and the rest of the general pool of lenders, to the extent that the DIP lender aims to pay the 

lowest possible price to acquire the debtor company, while the rest of the general pool of 

lenders want to maximize the amount received.48 

2.4. POTENTIAL ISSUES WITH DIP FINANCING  

2.4.1. UNDERINVESTMENT AND OVERINVESTMENT   

In this section we will discuss two classic problems that tend to occur in cases of DIP 

financing due to the asymmetrical allocation of risk between the traditionally existing post-

petition DIP lender and other existing lenders. For this, we will use the definitions used by 

Skeel to refer the chance of inefficient investment: “[u]nderinvestment refers to loans or 

investments that ideally shouldn’t be made (because the expected return on the investment is 

greater than the amount of the investment) but are not, whereas overinvestment occurs when 

investments should not be made but are.”49 

                                                                                                                                                                                     

petition paid last”. SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. 
Cardozo Law Review, Vol. 25:5, 2004, p. 1907. 
46 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 198. 
47 Skeel argues that “provisions that could chill alternative bids should be subject to at least as much scrutiny as 
anti-takeover devices receive outside of bankruptcy” SKEEL, David A. The Past, Present and Future of 
Debtor-in Possession Financing. Cardozo Law Review, Vol. 25:5, 2004, p. 1907.  
48Skeel also reveals how structures such as “loan-to-own” DIP financing impede effective competition between 
the DIP lender and other potential buyers: “The information asymmetry between the bank and other potential 
bidders creates a classic winner’s curse dilemma: other potential bidders know that, if they outbid the better 
informed bank, this probably means that they bid too much. Conducting a fully advertised auction, with 
transparent auction procedures, is not likely to level the playing field. As a result, outside bidders will either 
underbid or stay at home; and de DIP lender may walk with the assets at a bargain price”. SKEEL, David A. The 
Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: Bankruptcy Law Stories. 
Foundation Press, New York, 2007. p. 198.  
49 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 194. 
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Since the first receiver’s certificates issued by railroads in the second half of the nineteenth 

century until the most recent DIP financing, regulated by § 364, it is clear that the priority 

over other lenders in the receipt of credit is a necessary incentive for the involvement of 

lenders interested in financing companies in judicial reorganization.50 So, although they are 

economically viable, companies that are about to file for or are already in judicial 

reorganization will only have access to the credit they need if the jurisdiction governing them 

regulates the lender’s priority in the receipt of the borrowed amount.51 

As we have seen, businesses in crisis, even when economically viable, frighten potential 

lenders for fear that their credits mainly serve to benefit existing creditors. The simple priority 

of receipt granted to loans after a petition for reorganization mitigates the problem of 

underinvestment, as understood in the definition above.52 Superpriority, as granted by § 364, 

would have even more strength in situations of underinvestment. 

However, the priority status given to the DIP lender can lean towards the other extreme of 

inefficiency: overinvestment. In superpriority situations, the DIP lender will be paid 

regardless of the economic viability or the preservation of the activity of the debtor. Indeed, 

preserving the company would guarantee them a long-term relationship as a lender, but it is 

undeniable that the less strict their assessment, the greater the certainty of receiving the 

borrowed amount.53 

2.4.2. CROSS-COLLATERALIZATION  

Another potential problem that arises with DIP financing mechanisms is cross-

collateralization, which occurs in situations where the DIP lender’s credit prior to the judicial 

                                                           
50 Of course, the logic of priority as a necessary incentive for the DIP lender is not particular to the United States. 
In this sense, Dias asserts that “priority over existing lenders is a basic condition for the borrower to gain access 
to credit during judicial reorganization” DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 
337 f. Dissertação (Mestrado) – Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 64.  
51 Skeel gives the example of Hungary, which “adopted a provision based on § 364 for its bankruptcy laws, but 
[did not] provide special priority for the DIP lender. As a result, it has seen less business than the proverbial 
Maytag repairman from the old television ad”. SKEEL, David A. The Past, Present and Future of Debtor-in 
Possession Financing. Cardozo Law Review, Vol. 25:5, 2004, p. 1933 – 1934.  
52 In this sense, Skeel says that “[t]his is the beauty of DIP financing provision; and, as we have seen, facilitating 
desirable loans that might not otherwise get made is precisely why the special priority emerged in the early 
history of American corporate reorganization”. SKEEL, David A. The Story of Saybrook: Defining the Limits 
of Debtor-In Possession Financing. In: Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 194. 
53 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 194. 



26 
 

 

reorganization petition is guaranteed by the same that ensures its post-petition credit.54 Thus, a 

necessary condition for the occurrence of cross-collateralization is that the DIP lender have 

partially or completely unsecured credit prior to the petition for judicial reorganization, 

because if the lender’s credit prior to the petition is totally secured or under a guarantee, it 

will be used to pay the loan.55 

In this sense, a lender whose credits are partially or completely unsecured prior to the petition 

for judicial reorganization receives privileged treatment compared to other lenders in the same 

situation.56 George G. Triantis explains that “[t]his arrangement is not expressly authorized by 

Section 364 and it conflicts with the bankruptcy principles of equal treatment of prepetition 

claimants of the same class.”57 

It is not uncommon for potential DIP lenders to require that their credits be cross-

collateralized to grant the loan as desired by the debtor in crisis. Keep in mind that the debtor, 

even in crisis, can be economically viable, and failure to grant financing may fall under the 

underinvestment hypothesis. It is argued, therefore, that allowing cross-collateralization and 

consequent differentiated treatment to a specific lender may encourage the making of the 

loan, avoiding cases of underinvestment.58 

Skeel points out the error in the argument that cross-collateralization may be a response to the 

underinvestment problem and warns that permitting it can lead to the opposite extreme, cases 

of overinvestment: 

If the proceeds of a new loan will be used well, and the lender who supplies 
new credit will be fully protected, lenders should be willing to make a new 
loan. There should be no need to promise priority treatment for an existing 
creditor’s prepetition loan as precondition for new lending. Not only is 
cross-collateralization unnecessary to facilitate beneficial lending; it is also a 
recipe for overinvestment. A lender who is promised protection for its 
unsecured pre-bankruptcy lending may be willing to lend money even to a 

                                                           
54 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 178. 
55 TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California 
Law Review, Vol. 60, p. 109, 1986. p. 111. 
56 TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California 
Law Review, Vol. 60, p. 109, 1986. p. 110. 
57 TRIANTIS, George G. A Theory of the Regulation of Debtor in Possession Financing. Vanderbilt Law 
Review, Vol. 46, pp. 901 – 935, 1993. p. 907. 
58 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 194. 
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company that is headed for piece-meal settlement. Under these 
circumstances, a rough rule that cross-collateralization should never be 
permitted looks like the right rule.59 

The problem of cross-collateralization is not new to US courts. Two leading cases, known 

respectively as Texlon and Saybrook, will be discussed later in an attempt to reveal how the 

courts behave with respect to cross-collateralization clauses in DIP financing.  

The first case began in 1974,60 when the Texlon Corporation requested judicial reorganization 

and was allowed to take some loans from Manufacturers Hanover, which was already the 

company’s lender prior to application, with credit in the amount of approximately 

USD $1,000,000.00. The new credit, in the amount of USD $100,000.00 was guaranteed 

along with the old loan through certificates of indebtedness backed in part by Texlon stock, 

equipment, and bank accounts, a clear case of cross-collateralization.61 

The judicial reorganization of Texlon was not successful and the process was converted into 

bankruptcy, or, in other words, the company went into settlement. According to the terms of 

the cross-collateralization, the lender, Manufacturers Hanover, had its post-petition credit paid 

in full. However, the trustee claimed62 to the bankruptcy judge that the cross-collateralization 

clause should not stand and Manufacturers Hanover should be treated as any other creditor 

with an unsecured claim.63 

The bankruptcy judge, similar to a lower court judge in the Brazilian system, rebuked the use 

of cross-collateralization and strongly suggested that it should not be authorized by the courts 

in the future; however, due to procedural technicalities,64 he could not reverse the conclusion 

of the post-petition loans to Texlon and thus upheld the effects of cross-collateralization.65 

                                                           
59 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 195. 
60 Despite not submitting itself to the Bankruptcy Act of 1978, the analysis of the Texlon case remains useful, as 
pointed out by Charles J. Tabb: “Even though Texlon was decided under the prior Bankruptcy Act, a closer look 
at the case is warranted since it is still recognized as the seminal case on the issue of cross-collateralization”. 
TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California Law 
Review, Vol. 60, p. 109, 1986. p. 113. 
61 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 184. 
62 Chapter X of the 1938 Code required the trustee to be appointed by the court (see note 34). 
63 TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California 
Law Review, Vol. 60, p. 109, 1986. p. 114. 
64 “(...) it was too late to rewind the clock in this case, since [the] Bank [Manufacturers Hanover] had relied on 
the order throughout the proceedings. The court therefore declined the Trustee’s request to remove [the] cross-
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With regard to the Second Circuit, analogous to an appeal in the Brazilian legal system, Judge 

Henry Friendly66 strongly disapproved of the practice, as it granted beneficial treatment to a 

specific lender among the class of lenders with unsecured claims and established an unequal 

distribution of assets in settlement. Although he strongly reproved them, Judge Friendly’s 

words can be reasonably interpreted in the legal sense of cross-collateralization clauses as 

acknowledging that certain conditions were met, such as holding a hearing with lenders or 

other potential sources of credit:67 

In order to decide this case we are not obliged, however, to say that under no 
conceivable circumstances could "cross-collateralization" be authorized. 
Here it suffices to hold that, (…) a financing scheme so contrary to the spirit 
of the Bankruptcy Act should not have been granted by an Ex parte order, 
where the bankruptcy court relies solely on representations by a debtor in 
possession that credit essential to the maintenance of operations is not 
otherwise obtainable. (…) A hearing might determine that other sources of 
financing are available; that other creditors would like to share in the 
financing if similarly favorable terms are accorded them; or that the creditors 
do not want the business continued at the price of preferring a particular 
lender.68 

Again on procedural technicalities,69 the decision of the Second Circuit did not express a 

definitively and final position against the legality of cross-collateralization clauses. To the 

contrary, it even implies the legality of cross-collateralization under certain circumstances.70 

                                                                                                                                                                                     

collateralization provision from its financing order”. SKEEL, David A. The Story of Saybrook: Defining the 
Limits of Debtor-In Possession Financing. In: Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 
184. 
See, also: “The bankruptcy judge held that the financing order could not be modified because MHCC 
[Manufacturers Hanover] had relied on it to acquire vested rights” TABB, Charles J. A Critical Reappraisal of 
Cross-Collateralization in Bankruptcy. Southern California Law Review, Vol. 60, p. 109, 1986. p. 114. 
65 TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California 
Law Review, Vol. 60, p. 109, 1986. p. 114. 
66 Due to the jurisprudential and doctrinal contribution of Constitutional and Bankruptcy Law, Skeel exalts Judge 
Friendly “as one of two greatest judges never to have sat on the Supreme Court”. SKEEL, David A. The Story 
of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: Bankruptcy Law Stories. 
Foundation Press, New York, 2007. p. 185. 
67 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 186. 
68See the Judge Freiendly’s decision in: <http://openjurist.org/596/f2d/1092/texlon-corporation-otte-v-
manufacturers-hanover-commercial-corporation> Accessed on March 29, 2015. 
69 When referring to the authorization from the bankruptcy judge allowing the celebration of loans between 
Manufacturers Hanover and Texlon with cross-collateralization terms, David Skeel describes the understanding 
of Judge Henry Friendly: “The financing order was not ‘void,’ he [Judge Henry Friendly] concluded, because 
orders are void only if the court lacks jurisdiction or flouts due process of law”. SKEEL, David A. The Story of 
Saybrook: Defining the Limits of Debtor-In Possession Financing. In: Bankruptcy Law Stories. Foundation 
Press, New York, 2007. p. 186. 
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The Texlon case did not become binding, but the content of the decision handed down by the 

Second Circuit strongly influenced American jurisprudence thereafter. The courts began to 

disapprove strongly of the practice of cross-collateralization, although DIP financing 

arrangements continued to extend the same guarantee, and both old and new loans were still 

authorized.71 

Four years after the decision by Judge Friendly, and clearly influenced by his understanding, a 

test was made in the case of Vanguard Diversified, Inc., based on four conditions to be 

weighed by the court in considering the validity (or otherwise) of cross-collateralization 

clauses. The Vanguard Diversified test, which would become quite frequent in subsequent 

decisions,72 consists of the following criteria: 

(1) Absent the proposed financing, its business operations will not survive 
(...); (2) It is unable to obtain alternative financing on acceptable terms (...); 
(3) The proposed lender will not accede to less preferential terms; and (4) 
The proposed financing is in the best interests of the general creditor body 
(...).73 

Skeel precisely sums up the purpose of the criteria of the Vanguard Diversified test, according 

to which cross-collateralization should be allowed only “if it is necessary to promote a 

successful reorganization and does minimal damage to the principle that similar creditors 

should be treated similarly.”74 However, the subjectivity of the criteria did not allow that the 

objective of Vanguard Diversified test be achieved, as pointed out by Charles Jordan Tabb: 

(...) (1) the Vanguard Diversified Test is not very meaningful and will be 
satisfied in virtually all cases where the issue arises; (2) a case-by-case 
approach is unwise, since it gives preferential treatment when unnecessary, 
and possibly causes otherwise deserving cases to fail; and (3) the potential 
cost attributable to a flat rule denying cross-collateralization in all cases is 

                                                                                                                                                                                     
70 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 185. 
71 TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California 
Law Review, Vol. 60, p. 109, 1986. p. 117. 
72 TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California 
Law Review, Vol. 60, p. 109, 1986. p. 117 
73See the Vanguard Diversified’s decision in: 
<http://www.leagle.com/decision/198339531BR364_1291.xml/IN%20RE%20VANGUARD%20 
DIVERSIFIED,%20INC> Accessed on March 29, 2015. 

74 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 189. 



30 
 

 

probably small, and does not justify the countervailing detriments of the 
practice.75 

Later cases tended to apply the Vanguard Diversified test, but did not always accept the use of 

cross-collateralization. The uncertainty of the courts eventually imparted some uncertainty to 

the practice itself.76 Interestingly, Tabb’s observations, also published in 1986 (before the 

decision of the second leading case, Saybrook, as discussed below), despite disagreeing with 

the content of his prediction, said: “the prevailing, but not universal conclusion is that cross-

                                                           
75 Tabb continues his scathing criticism of the Vanguard Diversified test, element by element: “The first part of 
the Vanguard Diversified test requires that “(a)bsent the proposed financing, [the debtor’s] business operations 
will not survive.” This is simply the “need” test. In the cross-collateralization cases this test is always answered 
in the affirmative—a result which is not surprising. First, the debtor in possession, who filed the application for 
financing in the first place, is also the party testifying as to whether the requested funds really are necessary. 
Furthermore, all businesses need working capital to survive, and few debtors have sufficient cash reserves 
available to fund operations. Even if they did, the cash collateral restrictions of section 363(c) could prove 
insuperable. 
The second element of the Vanguard Diversified test requires that the debtor-in-possession “is unable to obtain 
alternative financing on acceptable terms.” This element in effect recognizes the monopoly position of the 
prepetition lender which is so essential to the lender’s ability to extort favorable financing terms, and this 
element is surely correct to the extent it says that attempted extortion by a non-monopolist will be ignored. 
Beyond this, however, the second element adds little. 
One problem with the second element is that the testimony offered as proof often is conclusory, being little more 
than a recital of the magic words. Even if the debtor-in-possession could prove serious efforts to obtain 
alternative financing, however, several practical problems limit the meaningfulness of this test. 
(...)  
The third part of the Vanguard Diversified test is that “[t]he proposed lender will not accede to less preferential 
terms.” This is the extortionate demand. It is not very meaningful, beyond saying the obvious: that the 
bankruptcy court will not grant extraordinary benefits to someone who does not really insist on them. The 
difficulty is in determining if this particular lender in fact insists on the clause. Approaching the issue of 
approval of cross-collateralization orders on a case-by-case basis dictates that the decision virtually always will 
be to approve the requested order, whether or not this particular lender actually would have refused to lend 
postpetition without cross-collateralization. 
(...) 
Under Vanguard Diversified, the fourth part of the test is whether “(t)he proposed financing is in the best 
interests of the general creditor body.” The theory is that the order unsecured creditors are the ones being harmed 
by cross-collateralization financing. Accordingly, this test in found to be satisfied if the court believes this 
“protected” class of creditors would receive nothing in a present liquidation. [Others have urged] that this test 
should be satisfied if the creditors “consent” to the order. 
Even taking these proposed criteria at face value, severe shortcomings appear which vitiate the usefulness of this 
test. The court’s judgments (1) that liquidation would ensue without financing, and (2) that liquidation dividend 
for unsecured creditors would be less than the dividend in a reorganization with cross-collateralization financing, 
are speculative at best. This concern is heightened by the fact that the court’s decision comes at [the] inception of 
the case, with little time to develop facts and little experience in the case by which to judge the prospects for 
reorganizing successfully. The timing of the financing decision limits the ability of the creditors to object 
meaningfully. Also, bankruptcy courts have a strong bias in favor of attempting the reorganization, which could 
color their assessment of the issues under this fourth element.” TABB, Charles J. A Critical Reappraisal of 
Cross-Collateralization in Bankruptcy. Southern California Law Review, Vol. 60, p. 109, 1986. p. 162, 163, 
166 and 171. 
76 TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California 
Law Review, Vol. 60, p. 109, 1986. p. 118. 
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collateralization will be authorized in certain circumstances, assuming [that] minimal 

procedural guidelines are observed.”77 

Interestingly, Manufacturers Hanover was also one of the main actors in the second leading 

case analyzed, Shapiro vs. Saybrook Manufacturing Co., Inc.78 Sero Shirtmakers was the 

company in judicial reorganization, Seymour Shapiro, its founder, and Saybrook, the first of 

the Sero subsidiaries to apply for judicial reorganization in 1988 (hence the name of the 

case).79 

Similar to the Texlon Case, Manufacturers Hanover held pre-petition credits against the 

debtor company amounting to USD $34,000,000.00. To grant loans after the petition for 

judicial reorganization, Manufacturers Hanover demanded that the same guarantee be 

extended, both for its undersecured old loan as well as the new loan, in the amount of 

USD $3,000,000.00.80 

The practical impact of cross-collateralization on Saybrook was to reduce the amount 

received by the other unsecured creditors of the debtor to zero. The unsecured creditor most 

affected by this structure was Shapiro, the founding partner of Sero Shirtmakers, who later 

took the subsequent judicial imbroglio81 to the important final decision by the Eleventh 

Circuit in 1992.82 

The relevance of the decision taken by the Eleventh Circuit is contrary to the cross-

collateralization clauses, according to the provisions of § 364, regardless of compliance with 

                                                           
77 TABB, Charles J. A Critical Reappraisal of Cross-Collateralization in Bankruptcy . Southern California 
Law Review, Vol. 60, p. 109, 1986. p. 119. 
78 For a deeper analysis of Shapiro vs. Saybrook Manufacturing Co., Inc., see SKEEL, David A. The Story of 
Saybrook: Defining the Limits of Debtor-In Possession Financing. In: Bankruptcy Law Stories. Foundation 
Press, New York, 2007.  
79 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 177 – 178. 
80 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 178. 
81 For details about the judicial imbroglio and its technicalities in the lower courts, see SKEEL, David A. The 
Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: Bankruptcy Law Stories. 
Foundation Press, New York, 2007. 
82 “In the 1980s, as the leveraged buyout boom was just getting under way, Shapiro was looking for a way to 
cash out a portion of his interest in Sero and its affiliates. In 1983, he sold slightly more than half of his stake 
through a leveraged buyout that left Bankers Trust Equity with the other major equity stake. Although Shapiro 
remained at the company for several more years, he was forced out in 1987, as the company continued to stagger 
under the burden of the debt incurred to finance the buyout”. SKEEL, David A. The Story of Saybrook: 
Defining the Limits of Debtor-In Possession Financing. In: Bankruptcy Law Stories. Foundation Press, New 
York, 2007. p. 177 – 178. 
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the clauses or their subjective conditions, unlike the Second Circuit decision in the Texlon 

case,83 as seen here:  

We conclude that cross-collateralization is inconsistent with bankruptcy 
law for two reasons. First, cross-collateralization is not authorized as a 
method of post-petition financing under section 364. Second, cross-
collateralization is beyond the scope of the bankruptcy court's inherent 
equitable power because it is directly contrary to the fundamental priority 
scheme of the Bankruptcy Code.84 

As indicated by the decision, cross-collateralization is not only contrary “to the fundamental 

priority scheme of the Bankruptcy Code,” it is also “inconsistent with bankruptcy law” and, 

more specifically, inconsistent with § 364. In his interpretation, Tabb points out that the norm, 

on its own terms, refers only to credits given after the judicial reorganization petition and 

“[b]y definition cross-collateralization secures [the] lender’s prepetition claim, and thus is 

outside the ambit of Section 364.”85,86 

2.4.3.  ROLL -UPS 

The influence on other courts of the decision by the Eleventh Circuit in Saybrook served as a 

wake-up call for potential future DIP lenders who sought to improve the status of their under- 

                                                           
83 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 192 – 193. 
84 See the Eleventh Circuit’s decision in: <http://openjurist.org/963/f2d/1490/saybrook-manufacturing-co-inc-cj-
shapiro-shapiro-v-saybrook-manufacturing-company-inc> Accessed on March 2, 2015. 
85 A reading of the full argument is illuminating: “Nor is the violence committed by cross-collateralization to the 
Code’s priority scheme and equality principle the only basis for disapproving it. The Saybrook court and others 
have also given great weight to a plain meaning interpretation of Section 364. By examining exactly what the 
section does authorize, courts have ascertained what is by inference excluded—and have concluded that cross-
collateralization in the excluded category. 
Sections 364(c) and 364(d) provide that if the stated criteria are met the court “may authorize the obtaining of 
credit or the incurring of debt,” with certain liens and priorities being awarded to the credit extender to protect 
the postpetition loan. As the Saybrook court pointed out: “By their express terms, sections 364(c) and (d) apply 
only to the future—i.e., post-petition—extensions of credit. They do not authorize the granting of liens to secure 
pre-petition loans. Several other courts have made the same point. 
The basic observation that Section 364 is by its terms limited to postpetition credit extensions undercuts many of 
the fancy arguments that cross-collateralization in somehow authorized by Section 364. The short answer to 
those arguments is that cross-collateralization quite plainly is not authorized by Section 364. By definition cross-
collateralization secures [the] lender’s prepetition claim, and thus is outside the ambit of Section 364”. TABB, 
Charles J. Requiem for Cross-Collateralization. Journal of Bankruptcy Law and Practice, Vol. 2, No. 109, 
1993. p. 145. 
86 For a complete description of the arguments in favor (“The Equitable Power Theory,” “The Implicit Approval 
Argument,” “The Implicit Authorization Theory,” “The Pro-Reorganization Policy,” “The Creditor-Benefit / 
Consent Corollary,” and “The Segregation Problem”) and against (“The Limits of Equity,” “Equality of 
Distribution,” “The Plain Meaning of Section 364,” “In the Creditor Benefit or Consent,” and “The Segregation 
Mandate”) see TABB, Charles J. Requiem for Cross-Collateralization. Journal of Bankruptcy Law and 
Practice, Vol. 2, No. 109, 1993. 
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or unsecured pre-petition loans. However, the insistence87 and creativity of DIP lenders have 

generated new methods, derived from cross-collateralization, that achieve similar outcomes, 

with roll-up or roll-over financing the most important among them.88 

A roll-up occurs when the DIP lender, as the holder of credits prior to the petition for judicial 

reorganization that are partially or completely unsecured, grants new credit with due priority 

to receive it89, under the condition that such amount is used to pay the pre-petition credit. 

Thus, “the old and the new loans are combined; the old loan dissolves into the new loan; and 

in the end, the old loan disappears (fully paid) and only the new loan remains.”90 

Through this DIP financing structure, for which the credits prior to the petition for judicial 

reorganization were partially or completely unsecured, the results are similar to cross-

collateralization.91 On the other hand, similar to cross-collateralization, if the credits of the 

DIP lender before the petition for judicial reorganization are fully guaranteed, the status of the 

old credit is not benefited, without any harm to other creditors with under- or unsecured pre-

petition credits. This is precisely the argument by many of the lenders interested in seeing 

their DIP financings with approved rolled-up pre-petition credits.92 

Following precisely the same logic as cross-collateralization, the roll-up also presents the 

same problems, such as unequal treatment of creditors of the same class, unequal distribution 

of assets in case of settlement, inconsistency with bankruptcy law, and encouragement to 

overinvestment. Regarding the contrast between the eventual processing of the debtor under 

the hypotheses of roll-ups and encouraging overinvestment, Skeel notes that: 

(...) a lender that can shore up its pre-petition loan may be willing to lend to 
debtor on better terms than a lender who is starting from scratch. The little 
boost to the earlier loan may mean a better interest rate, or even the 
difference between obtaining a loan and not getting one. But this is exactly 
the problem. If the debtor’s condition is hopeless, it may be better if the 

                                                           
87 Note that, not coincidentally, in the two leading cases examined in this study (so dear to US jurisprudence), 
the DIP lender that cross-collateralized its credits was the same entity, Manufacturers Hanover. 
88 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 179. 
89 See notes 36 to 41. 
90 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 196. 
91 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 197. 
92 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 197. 
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company is shut down now than later. Using the special priority of § 364 to 
make a new loan possible can destroy value by postponing the shutdown 
date.93 

The similarity between cross-collateralization and roll-ups will make the entire US judicial 

construction related to cross-collateralization, especially marked by the Eleventh Circuit’s 

decision in the Saybrook case, useful when new problematic adaptations of the same structure 

are submitted for approval in the future.94 

                                                           
93 SKEEL, David A. The Past, Present and Future of Debtor-in Possession Financing. Cardozo Law Review, 
Vol. 25:5, 2004, p. 1909.  
94 SKEEL, David A. The Story of Saybrook: Defining the Limits of Debtor-In Possession Financing. In: 
Bankruptcy Law Stories. Foundation Press, New York, 2007. p. 179. 
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3. DIP FINANCING IN BRAZIL  

3.1. THE DIFFERENTIAL TREATMENT OF BRAZILIAN BANKRUPTCY LAW FOR POST-

PETITION LENDERS 

The Brazilian Bankruptcy Law, by regulating the judicial reorganization of companies, sought 

to define an environment conducive to negotiations between debtors and creditors in Brazil, 

whose purpose, as explained by Cavalli and Ayoub, is “to satisfy the greatest number of 

creditors of the debtor company by preserving the company and therefore its ability to 

generate revenue.”95 

In the context of seeking to preserve economically viable companies, Article 67 of the 

Brazilian Bankruptcy Law establishes a different treatment for loans granted after a petition 

for judicial reorganization has been filed, as we shall see. To answer the central question of 

this study, it is essential to assess whether the different treatment granted by the Brazilian 

Bankruptcy Law is consistent with the logic of DIP financing along the lines practiced in the 

United States.  

Article 67 of the Brazilian Bankruptcy Law,96 its caput and single paragraph, elevates the 

status of credits given after a petition for judicial reorganization is filed and classifies them as 

out-of-court, granting them the general privilege of receipt to the creditors in case of a 

declaration of bankruptcy. Cavalli and Ayoub comment on this device: 

Loans that were initiated after the date of the petition will have the 
advantage of being credits outside of bankruptcy proceedings, pursuant to 
Art. 67 of the Brazilian Bankruptcy Law and its single paragraph. Indeed, 
“those related to expenses with suppliers of goods or services and loan 
agreements,” “in the event of bankruptcy adjudication” (Art. 67, caput of 
Brazilian Bankruptcy Law) and the “unsecured loans subject to judicial 
reorganization belonging to suppliers of goods or services who continue to 

                                                           
95 AYOUB, Luiz R. e CAVALLI, Cássio M. A Construção Jurisprudencial da Recuperação Judicial de 
Empresas. Rio de Janeiro: Forense, 2013, p. 218. 
96 Art. 67: Credits arising from obligations undertaken by the debtor during judicial reorganization, including 
those related to expenses with suppliers of goods or services and loan agreements, will be considered outside of 
bankruptcy proceedings, in the case of declaration of bankruptcy, respecting, where applicable, the order 
established in Art. 83 of this Law. 
Single paragraph: Unsecured loans subject to judicial reorganization belonging to suppliers of goods or services 
who normally continue to provide them after the judicial reorganization petition will have the general privilege 
to receive in the event of declaration of bankruptcy, at the threshold value of the goods or services provided 
during the reorganization period. [free translation] 
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provide them normally after the judicial reorganization petition, will have 
the general privilege of receiving, in the event of a declaration of 
bankruptcy,…the value of the goods or services provided during the 
reorganization period” (Art. 67 of the Brazilian Bankruptcy Law, single 
paragraph). [free translation] 

Many extol this device, such as Manoel Justino Bezerra Filho, who considers it “a wise 

provision of the law because it acts as an incentive for those who deal with the company to 

continue to do so during the period of judicial reorganization.”97 Even so, the advantage 

conferred by the law does not seem to be enough, as we shall see. 

First, however, it is important to address a point often raised as an impediment to the different 

treatment of one creditor as compared to others, conferred by Brazilian Bankruptcy Law: the 

alleged violation of the principle of par condicio creditorum.98 This argument, derived from a 

traditional view of law as a means to achieve equity, violates the constitutional principle of 

equality, according to which “[a]ll are equal before the law.”99 

As opposed to the traditional vision of law that usually serves as the basis for the argument of 

violation of the principle of par condicio creditorum, we reproduce the general interpretation 

of the Brazilian Bankruptcy Law by Armando Castelar Pinheiro and Jairo Saddi below: 

The bankruptcy law is an important legal institution for the market economy. 
There are three objectives…: First, obviously, to get rid of inefficient 
companies; second, to relocate assets from the least to most competent, and 
from debtors to creditors, thus increasing the system’s efficiency; and 
ultimately, to create a system of incentives for the behavior of economic 
agents to be more or less in line with the desired result.  

The traditional view of law is concerned with equity and with justice—as 
illustrated by the general principle of pars condicio creditorum, under which 
no creditor can receive differently from another (respecting credit 
classifications, of course)—whereas the goal of bankruptcy from the 
perspective of the school of Law and Economics is very different, because 
its emphasis is on the perspective of efficiency, reallocation of assets, of a 
system that increases the efficiency of trade relations and exchanges. In sum, 
the Bankruptcy Law really aims to create the right incentives and neatly 

                                                           
97 BEZERRA FILHO, Manoel J. Nova Lei de Recuperação e Falências Comentada. São Paulo: Revista dos 
Tribunais, 2005. p. 178. 
98 See Brazilian Supreme Court’s decision in ADI 3.424 STF. 
99 Art. 5 caput of the Federal Constitution of Brazil of 1988. 
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resolve the issues of failure by which each acts on their own. [free 
translation]100 

After distinguishing between the “equal treatment” and “joint treatment” of all lenders in 

bankruptcy, Fábio Coelho Ulhoa reminds us that, in relation to judicial reorganization, “[the] 

law is totally silent on the application, to creditors of the recovering company, of parity 

treatment.”101 The author refers to collaborative lenders102 as agents that are analogous to the 

DIP lenders as understood in this study, emphasizing the risk of granting further loans 

following a petition for judicial reorganization, and points to the fact that the necessary 

incentive to participate occurs in the form of differential treatment: 

Of course, the collaboration by strategic creditors, as major suppliers of 
inputs or even working capital, is an element of fundamental importance to 
the success of judicial reorganization. The extraordinary risk they take on, 
indirectly, benefits the entire community of lenders whose interest depends 
on the reorganization of the company in crisis. In this sense, the 
reorganization plans stimulate this collaboration, and the judicial 
reorganization institute tends to fulfill its function more efficiently. 

Encouraging strategic collaboration creditors will always be treated 
differently than the rest. [free translation] 

According to the author, however, as the Brazilian Bankruptcy Law itself does not exhaust the 

means by which a company must seek reorganization;103 based on justifiable criteria, the 

                                                           
100 CASTELAR PINHEIRO, Armando e SADDI, Jairo. Direito, Economia e Mercados. São Paulo: Campus, 
2005. p. 221 – 222. 
101 COELHO, Fábio U. O credor colaborativo na recuperação judicial. In TOLEDO, P.F.C.S. e SÁTIRO, F. 
Direito das Empresas em Crise: problemas e soluções. São Paulo: Quartier Latin, 2012. p. 105 – 107. 
102 “This is a lender that, by undertaking to continue negotiating and opening new credits for the business owner 
in judicial reorganization, ends up assuming an extraordinary risk. This lender finds itself in an economic and 
legal situation very different from those who, before the entry into judicial reorganization, refused to stay with 
the debtor in attracting any new business” [free translation]. COELHO, Fábio U. O credor colaborativo na 
recuperação judicial. In TOLEDO, P.F.C.S. e SÁTIRO, F. Direito das Empresas em Crise: problemas e 
soluções. São Paulo: Quartier Latin, 2012. p. 103.  
103 Art. 50: Judicial reorganization consists of, subject to the applicable legislation in each case, among others: 
I—granting of special terms and conditions for payment of obligations due or accruing; II—spin-off, merger, or 
transformation of the company, constitution of a wholly owned subsidiary or transfer of quotas or shares, 
respecting the rights of shareholders under the law; III—changes in corporate control; IV—total or partial 
replacement of the debtor’s managers or modification of their administrative bodies; V—granting lenders the 
right to choose administrators separately and veto power in relation to the matters that the plan specifies; VI—
shared capital increase; VII—trespass or property leasing, including the company formed by the employees 
themselves; VIII—salary reduction, compensation of schedules, and reduction of the work day by agreement or 
collective convention; IX—payment in kind or novation of liabilities or debts, with or without a guarantee 
incorporation or of a third party; X—incorporation of a lender company; XI—partial sale of assets; XII—
equalization of financial charges on debts of any kind, with the initial term the date of distribution of the judicial 
reorganization, applying even to rural credit agreements, without prejudice to specific legislation; XIII—usufruct 
of the company; XIV—shared management; XV—issuance of securities; XVI—incorporation of a company 
with the specific purpose of awarding, in payment of claims, the assets of the debtor. 
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lender can classify lenders in ways that best meet the purpose of the law, as established in Art. 

47.104,105 

In this sense, Cavalli and Ayoub claim that “the plan will deal with lenders by lender class; it 

is not possible for the plan to establish individualized treatment for each of the member 

lenders of a class.”106 Additionally, the authors refer to the understanding of Statement 57,107 

published in the First Journal of Commercial Law of the Council of Federal Justice: 

The judicial reorganization plan must provide for equal treatment of 
members of the same class of lenders that have homogeneous interests, 
whether delineated based on the nature of the credit, the importance of the 
credit or other similar criteria justified by the plan proponent and approved 
by the magistrate. [free translation] 

This item described privileges granted by the Brazilian Bankruptcy Law to the credits granted 

after the petition for judicial reorganization, considered outside bankruptcy proceedings and 

holders of the general privilege of receipt if bankruptcy is declared. In addition, the issue of 

beneficial treatment of one class of creditors in relation to others was duly analyzed and 

resolved, being well summarized by Cavalli and Ayoub, who concluded that “what the plan 

can do is predict the differential treatment between sets of creditors of the same class.”108 

3.2. PAYMENT ORDER IN BANKRUPTCY  

The question now is what exactly are the implications for the lender to have its credit 

reclassified as being outside of bankruptcy proceedings and to be granted the general privilege 

                                                           
104 Art. 47: Judicial reorganization aims to facilitate the overcoming of the economic and financial crisis situation 
of the debtor in order to allow maintenance of the production source, employment of workers and the interests of 
lenders, thus promoting the preservation of the company, its social function and the stimulation of economic 
activity. 
105 COELHO, Fábio U. O credor colaborativo na recuperação judicial. In TOLEDO, P.F.C.S. e SÁTIRO, F. 
Direito das Empresas em Crise: problemas e soluções. São Paulo: Quartier Latin, 2012. p. 110 – 111. 
106 In this sense, the full review of Cavalli and Ayoub: “The judicial reorganization plan will take care of 
disciplining the payment of creditors of each of the individual classes in Art. 41 of the Brazilian Bankruptcy 
Law. Therefore, the plan will consider lenders by lender class, as it is not possible for the plan to establish 
individualized treatment for each of the member creditors of a class. What the plan can do is predict the 
differential treatment between sets of lenders of the same class. One of the criteria most commonly used to create 
subsets of creditors of a class is the credit amount, although the plan may contemplate other criteria”. AYOUB, 
Luiz R. e CAVALLI, Cássio M. A Construção Jurisprudencial da Recuperação Judicial de Empresas. Rio 
de Janeiro: Forense, 2013, p. 229 – 230.  
107 The consolidated understandings of Statements from the Commercial Law Journals of the Council of Federal 
Justice are not binding on the actions of judges, but serve as evidence of the correct interpretation of the 
provisions, as discussed by the participating experts. 
108 AYOUB, Luiz R. e CAVALLI, Cássio M. A Construção Jurisprudencial da Recuperação Judicial de 
Empresas. Rio de Janeiro: Forense, 2013, p. 229 – 230. 
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to receive in the event of a bankruptcy ruling—for any of the reasons contained in Art. 73109of 

the Brazilian Bankruptcy Law. 

As pointed out by Dias, “the out-of-court bankruptcy proceedings of the new lender are not 

absolute.”110 This means the loans granted after the petition for judicial reorganization if 

bankruptcy is declared should first comply with the payment order of credits outside of 

bankruptcy proceedings, as defined in Art. 84 of the Brazilian Bankruptcy Law:  

(i) remuneration payable to the trustee and their assistants; (ii) credits derived 
from labor legislation or resulting from occupational accidents related to 
services provided after the declaration of bankruptcy; (iii) amounts supplied 
to the estate by creditors; (iv) costs of storage, administration, asset 
realization and distribution of their product, as well as bankruptcy costs; and 
(v) legal costs relative to actions and executions in which the bankrupt estate 
has been unsuccessful. [free translation] 

After the payment of the credit outside of bankruptcy proceedings, as described in items (i)–

(v) above, “obligations arising from valid legal acts performed during the judicial 

reorganization shall be cleared pursuant to Art. 67 of the Brazilian Bankruptcy Law,” or after 

the declaration of bankruptcy, and taxes related to events occurring after the declaration of 

bankruptcy, respecting the order established in Art. 83” of the Brazilian Bankruptcy Law.111 

Regarding the order established in Art. 83, the Brazilian Bankruptcy Law also suggests that 

two loans granted during judicial reorganization pursuant to Art. 67 may be subject to 

different treatment at the time of payment.112 Dias breaks down this question didactically:  

For example, if two lenders financed the company during the judicial 
reorganization, but one had collateral while the other was an unsecured 
creditor, the former will be paid with precedence over the latter. Thus, in 
truth, they are parallel proceedings for the credits outside of bankruptcy 
proceedings. [free translation]113 

                                                           
109 Art. 73: The judge shall decree bankruptcy during the bankruptcy process: I—by resolution of the general meeting of 
lenders, according to Art. 42 of this Law; II—by the failure to submit, by the debtor, the reorganization plan within the term 
of Art. 53 of this Law; III—when the reorganization plan pursuant to § 4 of Art. 56 of this Law has been rejected; IV—for 
failure to comply with any obligation assumed in the reorganization plan, in accordance with § 1 of Art. 61 of this Law. 
110 DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 337 f. Dissertação (Mestrado) – 
Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 163. 
111 Art. 84, § V, of the Brazilian Bankruptcy Law. 
112 DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 337 f. Dissertação (Mestrado) – 
Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 163 e 164. 
113 DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 337 f. Dissertação (Mestrado) – 
Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 164. 
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As noted above, Dias notes that, other than reclassification as credit outside of bankruptcy 

proceedings, Art. 67 of the Brazilian Bankruptcy Law does not provide “any scope for easing 

the priority level assigned to the company’s lender in judicial reorganization if default is 

decreed.”114 Based on this fact that, Dias also comments later in his thesis on the possibility of 

clauses predicting the use of cross-collateralization and roll-ups in judicial reorganization 

plans in the Brazilian legal system: 

Under Brazilian law, there is an understanding in the sense that cross-
collateralization would increase the likelihood of payment of the credit in 
bankruptcy proceedings and would allow a higher hierarchical level, 
passing, e.g., from the class of unsecured credits to the class of creditors 
with collateral, which corresponds to improper favoritism of the holder of 
the credit to the detriment of lenders over whom they happened to have 
privilege. It is noted that the operation would be subject to the inefficiency 
of Art. 129, item III, of the LRE and may even imply the [commission] of a 
crime under Art. 172 of the LRE. For this reason, such a practice would not 
be admitted under the national system, except as expressly approved at the 
creditors’ meeting to resolve the reorganization plan, which would involve 
most of the affected creditors, who may, within the limits of freedom of 
choice, agree to the proposal of this order. Still, we do not see a great 
advantage in cross-collateralization for the respective lender because the 
judicial reorganization plans generally involve bargains and arrangements 
where the secured loans will not necessarily be paid before the hierarchically 
inferior credits, at least during judicial reorganization. 
(...) 
The application of the rollup technique in Brazil has limitations similar to 
cross-collateralization, being possible as long as it is provided for in a 
judicial reorganization plan. [free translation]115 

3.3. INCENTIVES GRANTED TO POST-PETITION CREDITORS 

A lesson understood from the analysis the development of DIP financing development in the 

US system, since the issuance of receiver’s certificates with priority to receive by railway 

companies in financial trouble, is that incentives should be given to potential lenders to enable 

access to credit necessary to carry out the activities of businesses in reorganization. 

Brazilian legislators generally seem to understand this logic—so much so that they predicted 

certain benefits to credits after petitions for judicial reorganization. However, the analysis of 

US jurisdiction also shows us that the incentives granted by law must be carefully aligned 

                                                           
114 DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 337 f. Dissertação (Mestrado) – 
Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 163. 
115 DIAS, Leonardo A. R. Financiamento das Empresas em Crise. 2012. 337 f. Dissertação (Mestrado) – 
Faculdade de Direito, Universidade de São Paulo, São Paulo, 2012. p. 235 – 236. 
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with the risks to which potential DIP lenders submit themselves, something that Brazilian law 

does not seem to do successfully. 

Section 364, in addition to providing for credits outside the normal course of business, grants 

the same priority as administrative expenses when authorized by the courts, which 

strategically establishes that when the equivalent priority of the administrative expenditure is 

not sufficient to ensure that the debtor obtains the required financing, the court may grant 

superpriority DIP financing status over administrative expenses.  

Finally, predicting that the crises of debtor companies were very likely to scare potential DIP 

lenders and generate inefficiencies in the form of underinvested business, the legislature 

authorized the courts to allow assets free of burdens to be pledged as collateral, assets already 

used as collateral to be pledged as collateral again, or even an asset already used as collateral 

to be again given as a priority lien on a previous guarantee. 

The Brazilian Bankruptcy Law, in turn, suggests that the legislature is guilty of a certain 

neglect in addressing the issue because it does not give any benefit to the DIP lender in the 

scope of its own judicial reorganization, i.e. “when the company’s reorganization is 

successful, the purpose for which it will have given a great contribution, they would receive 

the same treatment as if they had refused to take the same risk,” as Coelho points out.116 Dias 

comes to a similar conclusion: 

(...) In Brazil, unlike other countries, the extra-bankruptcy proceedings of 
new loans have no direct application on judicial reorganization. The priority 
of payment with respect to existing credits only makes sense when the 
recovered company declares bankruptcy. Until then, new loans entered into 
will be paid regardless of the satisfaction of loans subject to reorganization, 
and vice versa. This mechanism turns away potential lenders, highlights the 
problem of underinvestment, and even if the lender grants credit to 
recovered company, there is a serious risk of the misuse of funds raised and 
the allocation of all or part of them for the payment of existing lenders. 
Therefore, even if the legislature had intended to create an incentive for 
financing companies in crisis, there is no doubt that it is insufficient and, as 
we shall see, when viewed within the rest of the system, it is clear that the 
legal framework actually provides, at least at first glance, a disincentive to 
financing businesses in crisis. [free translation]117  

                                                           
116 COELHO, Fábio U. O credor colaborativo na recuperação judicial. In TOLEDO, P.F.C.S. e SÁTIRO, F. 
Direito das Empresas em Crise: problemas e soluções. São Paulo: Quartier Latin, 2012. p. 116.  
117

 COELHO, Fábio U. O credor colaborativo na recuperação judicial. In TOLEDO, P.F.C.S. e SÁTIRO, F. 
Direito das Empresas em Crise: problemas e soluções. São Paulo: Quartier Latin, 2012. p. 153. 
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It remains clear, therefore, that the legal provisions necessary for DIP financing to develop in 

Brazil with the same intensity that it did in the United States are lacking strength and proper 

economic incentives. On the other hand, the officials responsible for conducting the judicial 

reorganization process in the country should work to create more creative structures that 

properly achieve approval at general creditors meetings, ensuring minimum legal and 

economic certainty to the DIP lenders who provide funds to debtor companies during judicial 

reorganization proceedings.  

3.4. OGX DIP FINANCING  

Despite of Brazilian’s jurisdiction current situation, however, it is possible to apply DIP 

financing mechanisms in Brazil. We already have examples of well-structured and creative 

DIP Financing, such as in OGX case.  

In February 2014, OGPar informed the market through the material fact that, in accordance 

with the reorganization plan agreed upon on December 24, 2013 with certain bond holders 

(representing a majority of the bonds issued by its subsidiary, OGX Austria GmbH), OGPar 

entered into a Subscription Agreement with certain subscribers, whereby its subsidiary OGX 

Petróleo e Gás S.A. undertook to issue debentures in the aggregate amount of 

USD 215,000,000.00. The Subscription Agreement is being financed outside of the 

bankruptcy proceedings, under the standards of DIP financing, and the Debentures are credits 

outside bankruptcy proceedings with fiduciary and collateral guarantees that give them a 

claim for superpriority of payment, in accordance with Article 67 of Law 11,105/05, as will 

be explained in detail below.118 

According to the Material Facts published by the debtor, the debentures will be issued in two 

series, the first in the amount of USD 125,000,000.00, and the second in the amount of USD 

90,000,000.00. The subscribers have undertaken to subscribe and pay the full amount of the 

first series and any portion of the second series that remains not subscribed119. 

                                                           
118

 For disclosed Material Facts related to OGX DIP financing, see <www.cvm.gov.br>. Accessed on April 15, 
2014. 
119 For disclosed Material Facts related to OGX DIP financing, see <www.cvm.gov.br>. Accessed on April 15, 
2014. 
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As a condition, and to motivate subscribers to subscribe to DIP financing, OGPar, OGX, and 

other companies in the OGX Group, have granted certain guarantees in favor of the 

subscribers, to guarantee the obligations assumed by OGX. Such guarantees include fixed 

assets of OGX, and therefore require approval by the 4th Corporate Court of the Judicial 

District of Rio de Janeiro, whose approval has already been obtained120, as a condition 

precedent to the improvement of the guarantee. The guarantees also respect liens in favor of 

third parties.  

After the fulfillment of certain conditions, the debentures will be converted into common 

OGX shares, representing 65 percent of the share capital of the restructured company, 

effective after the conversion of all bankruptcy proceeding credits into common OGX shares, 

which will represent 25 percent of the restructured company at that time. After restructuring, 

the remaining 10 percent stake in OGX will be owned by the Company’s current 

shareholders121. 

According to the provisions of the Material Fact, the proceeds from the DIP financing should 

still be used, among other purposes, for full repayment of the loan entered into by the 

Company and Credit Suisse Brazil (Bahamas) Limited and other creditors, on January 12, 

2014 and disclosed in the Material Fact of January 13, 2014, and to finance certain corporate 

and capital expenses from the Company and its subsidiaries and expenses related to the 

judicial reorganization of OGPar122. 

OGX’s DIP Financing clearly overcomes the lack of economic incentives of the Brazilian 

Bankruptcy Law by granting to the post-petition lenders a beneficial outcome regardless of 

the two potential scenarios arising from the reorganization. In case OGX’s corporate 

reorganization is not successful and the liquidation path is taken, the DIP lenders’ credits are 

secured by guarantees over fixed assets of OGX, pursuant approval by the 4th Corporate 

                                                           
120 Article 66 of the Brazilian Bankruptcy Law establishes that “Upon the distribution of the bankruptcy filing, 
the debtor may not dispose of or encumber assets or rights of its fixed assets unless clearly recognized utility by 
the judge, after hearing the [creditors] Committee, except those previously related in the reorganization plan”. 
Therefore, see 4th Corporate Court of the Judicial District of Rio de Janeiro’s decision disclosed on January 28, 
2014 in OGX’s website: 
<http://www.ogx.com.br/conteudo_pt.asp?tipo=53312&id=0&idioma=0&conta=28&submenu=0&img=0&ano=
2014> Accessed on April 15, 2014. 
121 For disclosed Material Facts related to OGX DIP financing, see <www.cvm.gov.br>. Accessed on April 15, 
2014. 
122 For disclosed Material Facts related to OGX DIP financing, see <www.cvm.gov.br>. Accessed on April 15, 
2014. 
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Court of the Judicial District of Rio de Janeiro. On the other hand, if the corporate 

reorganization is successful, the DIP lenders have its credits converted into common OGX 

shares, representing 65 percent of the share capital of the restructured company. Without 

eliminating the potential risks, since one of the outcomes is clearly better for the post-petition 

lenders, this structure gives the DIP lenders two scenarios in which makes financial and risk-

reward sense to grant the post-petition credit to the debtor.     

Pursuant to the Material Facts disclosed by OGX on April 9 and 10, 2015, the company was 

not able to reach all the precedent conditions for the debentures conversion into OGX’s 

common shares. The debentures’ maturity date was on April 11, 2015, but the company was 

able to enter into a Standstill Agreement with the creditors establishing the no measure to 

collect the amounts or foreclosure on any collateral under the DIP financing will be taken up 

to August 15, 2015123.     

                                                           
123

 For disclosed Material Facts related to OGX DIP financing, see <www.cvm.gov.br>. Accessed on April 15, 
2014. 
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4. CONCLUSION  

In the previous sections of this paper, we explore the Brazilian and U.S. bankruptcy systems, 

based on the premise that both jurisdictions have similar assumptions regarding the possible 

paths to be followed by financially distressed companies. In particular, we explore how both 

jurisdictions cope with the distressed companies’ necessity for credit by means of post-

petition financing. Both jurisdictions, for instance, allow the debtor to continue conducting its 

activities after filing for judicial reorganization and allow its managers to seek for credit to 

sustain the debtor’s activities. These managers have to face the rather natural concern of 

potential lenders to engage in businesses relationships with financially distressed companies, 

even if they are economically viable.   

We, than, examined the origin of DIP financing in the United States, which can be confused 

with the very origin of corporate reorganization in the second half of the nineteenth century, 

when the great railroads, considered quasi-public business at the time, faced significant 

financial difficulties that turned into bankruptcy proceedings. In the same section, we also 

analyzed the importance of positive mechanisms to ensure post-petition lenders benefit from 

the outcome of the reorganization proceeding.  

One of the positive mechanisms created by lawyers, bankers, and courts, first by means of the 

issuance of receiver’s certificates, was the superpriority in the receipt of the amount lent 

during the reorganization proceedings. Problems arising from the superpriority, such as 

overinvestment, cross-collateralization and roll-ups, and their respective solutions were then 

analyzed. The study of American jurisdictional development, through the analysis of Texlon 

and Saybrook, evidences a clear disapproval of such practices, which are considered 

beneficial treatments to a specific lender among the class of lenders with unsecured claims 

and establish an unequal distribution of assets in case of liquidation.   

The previous analysis of American jurisdiction evidences that the incentives granted by law 

must be aligned with the risks incurred by the DIP lenders. In the context of Brazilian 

Bankruptcy Law, Article 67 defines a different treatment for post-petition credits. However, 

the Brazilian law does not seem to achieve the alignment between the necessary incentives 

and the risks of financing distressed companies. It remained clear how feeble the Brazilian 
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legal provisions are, compared to the real economic incentives set by the American 

Bankruptcy Code.   

This pessimistic conclusion, however, is challenged by the well-structured DIP Financing of 

OGX, which grants to the post-petition lenders a beneficial outcome regardless of the two 

potential scenarios arising from the reorganization. However, the necessity to award the 

creditors (holders of debentures, in this case) with 65 percent of the share capital of the 

company in case of a successful reorganization evidences that the provisions of article 66 do 

not act as sufficient economic incentives for DIP Lenders. Furthermore, the insufficiency of 

the Brazilian Bankruptcy Law provisions may induce underinvestment or even 

overinvestment situations, in case debtors and potential DIP landers have to appeal to 

alternative forms of privilege or priority.  

In response to the main question of this paper, we can affirm that the conditions offered by the 

Brazilian bankruptcy system allow for the development of DIP financing, but not in the same 

standards originated and developed in the United States, since the priority provided by the 

Brazilian Bankruptcy Law is relatively moderate in comparison to Section 364’s 

superpriority. Nevertheless, the leading case on corporate reorganization in Brazil shows the 

financially distressed companies and potential creditors’ ability to overcome the imperfections 

of Brazilian Bankruptcy jurisdiction’s, not uncommon to such an early stage regulation, by 

creating alternative benefits to lenders, as the beneficial outcomes in the potential scenarios 

following a corporate reorganization.  
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